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}  Criminal forfeiture—occurs as part of the 
sentence.  Benefit of criminal forfeiture is that 
it allows for conviction and forfeiture in one 
proceeding.  Danger is that if conviction is 
overturned, the forfeiture is also rescinded. 

}  Civil forfeiture—occurs upon proof of 
criminality by a preponderance, without need 
for conviction, with few constitutional 
protections. 



} Historical origins in U.S. date back to 
19th century cases addressing piracy. 

}  “In rem” action brought against the 
property—not the owner. 

} Premised on wrongdoing by the 
property. 

} Later expanded as a tool to take the 
profit out of crime. 

 



} Drug offenses 

} Money Laundering 

} Racketeering/Organized Crime 

} Banking Crimes (“Structuring”) 



} Two categories of property 
subject to forfeiture: 

} 1. Proceeds and instrumentalities 
of a crime  

} 2. Property that “facilitates” crime 



} As part of “war on drugs” 
}  Previously only reached drugs and 
conveyances (e.g., cars, planes). 

} Congress broadened civil forfeiture to 
reach 
◦ drug proceeds,  
◦ property purchased with proceeds,  
◦  real property that “facilitated” the offense. 



}  Increase the burden of proof to a 
preponderance of evidence. 

} Broader protections for “innocent 
owners” 

} More due process protection for 
homeowners. 



} Began at the Federal Level 

} States have their own laws that 
now have similar provisions 

} Federal government has 
encouraged joint operations. 



}  1985 Congress allowed proceeds of 
forfeiture to go to the agencies responsible 
for the investigation. 

}  1985--$27 Million in Federal Forfeiture 
Fund 

}  1991--$644 Million 

}  2015--$4.2 Billion 



}  Federal law created a profit incentive for state 
and local law enforcement engaged in drug 
interdiction. 

}  State laws generally did not give forfeited 
assets to law enforcement. 

}  Feds offer State and Local police in two ways 
to get seized assets: 

}  1) multijurisdictional task forces; 
}  2) “adoptions” of state seizures. 



}  Today: 

}  26 states allocate 100% of the forfeited 
assets to law enforcement 

}  16 states allocate some percentage less 
than 100% 

}  Only 8 states do not directly allocate funds 
to law enforcement. 



}  Many reports from around the country of 
“highway robbery” by police. 

}  Seem to be targeting mostly racial and ethnic 
minorities who often tend not to use banks 
and so carry more cash. 

}  Get consent to search cars, threaten arrest if 
people don’t waive rights to their property. 



}  Two states—abolished civil forfeiture 

}  Two states—considering abolishing it. 

}  One state—prohibits roadside waivers and 
regulates uses of the proceeds 

}  Several other states facing civil rights 
lawsuits. 



} No longer accepting state 
adoptions as of Jan. 2015. 

} Leaves open possibility that the 
policy may change again with a 
new administration. 


