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Introduction

As a successful customs union the EEC and now the EU (as we will refer to what has now become the European Union )  has always been ambivalent about the benefits of a purely multilateral approach to trade policy and has used bilateral agreements as an active tool of foreign and external economic policy. For a while at the end of the 1990s and the beginning of the new century the EU explicitly looked to the WTO as both a the primary means of liberalising trade and in a limited way as a means of  extending on the global plane its internal “rules-based” regime and pronounced itself committed to this system. More recently it has shifted the emphasis back towards bilateralism as multilateral negotiations faltered and in particular after key elements of regulatory integration (the Singapore issues) were progressively dropped from the multilateral agenda
As the EU has deepened its own economic integration through the building of the single market and notably the pursuit of the four freedoms of free movement of goods, services, labour and capital,  through a complex process of regulatory harmonisation and mutual recognition, the more it has sought to include similar issues in its agreements with non members. This is what we mean by deep integration.

 The term Deep Integration was first coined by Lawrence in 1996.  He used it to refer to a process of removing barriers to trade and investment that are behind the border, notably regulatory barriers or even mere differences that make it harder to do business across borders than within jurisdictions.  The term Deep integration should perhaps be extended so that the policy dimension referred to here can be called Deep Institutional Integration (DII) while simultaneously we should be aware of market processes that are related to this.  

An Overview of EU Bilateral Agreements

On the other hand since the 1960s the EU has constructed a complex network of bilateral preferential trade agreements, mostly with developing countries. As a result the EU conducts trade with most of its partners on a non-MFN basis.  However the small number of MFN partners includes the US and Japan, with limited preferences for China, so 30% of trade by value
 still goes through the non-preferential gateway.

Historically the main preferential agreements were with the African Caribbean and Pacific partner countries and the countries of the Mediterranean region. The early agreements were non reciprocal and incomplete. The EU opened its markets to ACP country goods but they did not have to liberalise in the same way.  This principle violates Article XXIV of the GATT but was given a waiver in the GATT – the so-called Lomé Waiver which was not renewed when its extension to cover the Cotonou Agreement which renewed the Lomé agreement, was refused by GATT members. In the case of the early generation of Mediterranean agreements, before the Euromed notion was developed,  an attempt was made to square the circle by declaring that the agreements were full free trade areas but that the market opening by the southern partner was to be postponed more or less indefinitely. The EU eventually under pressure of the loss of the Lomé Waiver had to propose Economic Partnership Agreements (EPA) which were fully reciprocal FTA, and hence respected the GATT, to its ACP partners.
Meanwhile the EU has continued to negotiate and sign FTAs with countries from two distinct groups. First it has worked to consolidate its links with countries whose economies are tightly interlinked with the EU, most obviously with the eastern and southern European actual and potential candidate countries. Some of these agreements notably the members of the European Economic Area and Turkey are of long standing and include significant elements of deep integration. Others such as those with the candidates and potential candidates in the southern and western Balkans are explicitly aimed at moving the partners towards full implementation of the single market Acquis Communautaire.  At greater remove the EU has tried via first its neighbourhood policy (which included the Euromed countries) but latterly through the more focussed the Eastern partnership agreements being negotiated with countries such as Ukraine, Moldova and the republics in the Caucuses that in principle meet the first and necessary condition of EU membership of being geographically in Europe. These latter all aim to be reciprocal FTAs with elements of deep integration  

At the same time the EU has concluded in the last 10 years a series of FTA that can hardly be described as “regional” trade agreements, with partners such as Mexico, Chile and South Africa. In some cases these were motivated by political logic. The launch process for what became the Doha Round of multilateral trade negotiations at first prompted the EU to hold back on launching new FTA negotiations beyond those designed to facilitate its own enlargement. But since 2006 the EU has embarked on an ambitious project to launch FTA talks with trading partners to whom it thinks market access is important for the EU itself, and the EU-India project, fits into this pattern, even though it is reported that the initiative came from New Delhi. 

 “Global Europe”

In 2006 Peter Mandelson launched the “Global Europe” initiative.  Underlying this was the proposition that the EU should consider its own offensive interests more clearly, not least in the face of active US bilateralism notably in Asia,   and strive bilaterally for what it could not get at the WTO. This initiative includes two important elements, the choice of large growing markets as partners and going beyond tariffs reduction as the way to get market access.

The EU’s current strategy in all of its trade agreements places great emphasis on deep integration in the sense that it recognises that “shallow” integration in the form of the removal of trade barriers at borders such as tariffs and QRs is inadequate. Not least because its own tariffs and other border barriers are relatively low (outside the highly sensitive area of agriculture), which reduces the EU’s attractiveness as a partner in any form of reciprocal liberalisation process.  It sees such deep integration agreements as important for realising Europe’s “competitiveness”. 

The 2006 back ground paper on “Global Europe”
 made it clear that the EU would be seeking to complement the WTO with bilateral trade deals with major partners.

“The key economic criteria for new FTA partners should be market potential (economic size and growth) and the level of protection against EU export interests (tariffs and non tariff barriers).”

The text insists that the new generation of FTAs must address services and regulatory issues. 

“New competitiveness driven FTAs would need to be comprehensive and ambitious in coverage, aiming at the highest possible degree of trade liberalisation including far-reaching liberalisation of trade in services covering all modes of supply.”

It offers sets ambitious targets for the new type of FTA:

“Future FTAs would also need new ways of addressing non tariff barriers. The effectiveness of competitiveness-driven FTAs will depend in part on their capacity to tackle non tariff barriers. Our ability to tackle NTBs will differ depending on our trade partners. Regulatory convergence, for example, is more likely to be achieved with neighbourhood partners than others. But these issues must be on the agenda with all our prospective partners. Mutual recognition agreements should be concluded where necessary and useful.”

The last sentence is remarkable since the EU has had great difficulty realising such an agreement with the USA, and this was even the last element of the internal market to function.

The initial negotiations under this rubric were opened with India and South Korea both of whom had expressed a desire to have such FTAs with elements of deep integration. These negotiations are under way and indeed the EU-Korea negotiation is announced as completed though no text has emerged into the public domain as we write. We will look at both of these agreements below with special reference to deep integration elements but the main focus will be EU’s ambitions for its agreement with India – not least because we have an initial text proposed by the EU (www.bilaterals.org).  As we note, “deep integration” implies major internal regulatory reform and it has been suggested that this is an aim of the Indian side. The EU paper claims:

“Our potential partners such as India, Korea and ASEAN seek a very high level of ambition as regards investment which goes well beyond the provisions of current EU FTAs.”

Some economic considerations 

DII refers to any element of an FTA that essentially addresses the barriers to trade caused by regulations that are effectively discriminatory whether by intent or simply by differences from home country and in some cases global norms and create problems for traders.  These cover a broad range of domestic policies including the following, all of which the EU has sought to include in trade agreements:

· Services regulation

· Investment rules

· Standards and technical barriers including SPS measures (and related regulations and procedure such as testing and certification)
· Competition policy  (or its absence if that leads to private barriers to entry)

· In some cases migration/temporary visa rules

· Intellectual property rules

· Subsidies

· Government procurement

· Environmental, labour market and other PPMs

There are several fundamental reasons why one might wish to promote DI rather than merely shallow integration:

1. When tariffs are low their removal has little effect but if they are high there is a risk of trade diversion. Removing regulatory barriers, on the other hand, is thought to be generally trade enhancing and usually if not always non-discriminatory.

2. Where there are, despite these qualifications, indeed potential positive gains from Shallow integration, these may be partially frustrated unless NTBs are also removed.

3. Experience of the European Internal market programme and of the recent CEEC accession suggests that the biggest effect of regulatory alignment does not lie in the improved market access but in the upgrading of  standards (using this term loosely) across the whole domestic economy, with implications for productivity as well as access to and for foreign markets.

4. Evidence also suggests that the productivity enhancing effects of trade occur when fine degrees of specialisation occur, allowing firms to invest in learning by doing in particular product niches or steps in the value chain, and to take part in production systems that facilitate technology transfer.

Hence there are potential economic benefits from the emergence of private and public arrangements that can reduce transactions costs, enhance certainty and predictability of behaviour and create markets that are contestable and free of negative externalities

The role of an FTA in promoting this deep integration is then to remove unnecessary regulatory obstacles to trade and to creating a facilitating environment in which mutually advantageous private contracts and market-led institutional arrangements can flourish.

We have elsewhere tried to schematise the links between trade policy and new types of trade flows, such as the development of “Smithian” specialisation in niche markets and production chains. We see Smithian specialisation as occurring when firms focus on a particular niche product (eg screws of a certain gauge) or one step in the chain of tasks going into a final product. This often involves separating service components from manufacturing. This “unbundling” relies on markets that are credibly open and where quality can be assured without costly post delivery inspection. These phenomena may show up in indicators of Intra industry trade, but trade in services is harder to measure.

We see a remarkable burgeoning of what we may term Deep Market Integration (DMI) in East Asia with only limited institutional links (DII). Perhaps most remarkable is the intensity of trade links between China and Taiwan in the absence of any official diplomatic links at all or even regular direct flights!
This leads to the possible conclusion that DII is unnecessary. However we see a historical relationship between DII and DMI.
Table 1. Ways in which Regulatory Barriers could be dealt with in an RTA

	
	PREFERENTIAL
	MFN 
	NATIONAL TREATMENT*
	MUTUAL RECOG.*
	HARMON-ISATION

	Standards: (SPS, TBT)
	MR with some partners
	Agreement that both parties will adopt ISO etc norms
	Generally required by GATT Art III anyway
	For conformity assessment likely to be preferential 
	EU presses for this, but limited value without CA MR 

	Investment
	Discrimination possible in industry so long as trade not affected. But de factor hard to apply if 3rd country can buy into the industry
	GATS requirement unless Art V satisfied.

 
	Agree to apply same rules to foreign firms as home
	Most likely to apply for services

	IPR 
	
	Must be MFN under TRIPS

Rare case where you have to extend


	Generally required under TRIPS
	unlikely
	EU & US call for this in some areas

	Trade defence
	EEA removes AD
	Unusual
	n/a

	Services
	Must satisfy GATS V.

Preferences hard to apply if 3rd country can buy into firms


	Quite likely; GATS obliges MFN for all sectors even if not scheduled unless exemption taken out in 1994
	Unlike goods only required for scheduled sectors;

Preferences possible 

But subject to

 Art V 
	Home country regulation

Possible, but GATS has rules.
	Possible

	Government procurement
	Can be done
	PP not covered by GATT, only GPA 
	Possible
	Would apply to approved lists
	

	Competition Policy
	Unlikely but could apply to takeover rules
	Most likely—would affect all partners
	Possible to apply to some or all 
	Would imply MR of decisions
	Possible 

	State aids rules
	Hard to do except for CVDs.
	State aid controls would affect all partners
	?
	?
	EU seeks to secure: bonus – removal of CVD rules


We observe that under WTO rules Mutual Recognition must be non-discriminatory. That is to say that all partners in equivalent situations must be given equal treatment, but in practice MR of conformity assessment is only ever accorded to selected partners.  As far as we are away MR agreements are always negotiated bilaterally. An FTA is neither necessary nor sufficient The EU US MR agreement on conformity assessment signed in 1998 was a framework arrangement only and it took many years for sectoral agreements to be signed.  The original text covered six sectors only: Telecommunications,  Electromagnetic Compatibility (EMC),   Electrical Safety,   Recreational Craft,   Medical Devices, and   Pharmaceutical Good Manufacturing Practices.   .

The agreement is not an agreement to mutually recognise CA procedures, but rather a process for mutual accreditation of CA bodies. It depends on secondary agreements in each case 

 “Where sectoral transition arrangements have been specified in Sectoral Annexes, the above obligations will apply following the successful completion of those sectoral transition arrangements, with the understanding that the conformity assessment procedures utilized assure conformity to the satisfaction of the receiving Party, with applicable legislative, regulatory and administrative provisions of that Party, equivalent to the assurance offered by the receiving Party’s own procedures.”
The EU website accessed on Sept 10th 2009 states that the following agreements had been reached:

· Recreational Craft as of  01/06/2000 

· EMC and Telecom as of 14/12/2000 

The EU also has MRAs with Australia/New Zealand, Israel, Canada and Japan covering not all sectors, and separate from FTAs.

The EU-Turkey MRA was signed 10 years after the Customs Union.
If we are to be realistic about this process we have to accept that very little progress has actually been made in deep integration so far, other than with the EEA and candidate countries.  The EU has recently commissioned a survey of deep provisions in its own and other FTAs and found them wanting.
 Strong agreements have been signed with the EU’s neighbours and with accession candidates but with hardly any other partner.

“The current geography of EU FTAs mainly covers our neighbourhood and development objectives well, but our main trade interests less well. The content of these agreements also remains limited: they may deliver on market access commitments but even an advanced agreement like the EU-Chile FTA does not present major progress in areas such as IPR, subsidies, SPS or TBT.
”

Another recent study by Sapir Horn and Mavroidis
  finds that although EU FTAs frequently appear to include deeper commitments in GATT/WTO domains and commitments in areas where there are no multilateral commitments these are generally little more than declaratory except for actual and potential EU candidate countries. Introducing this work J Pisani-Ferry states:

“Their main and most disturbing finding is that the European PTAs are marred by considerable legal inflation. They ambitiously cover a wide range of topics, going much beyond the multilateral commitments entered into by the partners within the framework of the World Trade Organisation, but they are mostly unenforceable – if not entirely devoid of substance.”
This failure to achieve deep institutional integration would a problem if there really is a need for it to build up deep market integration. The economic reasoning following the framework set out above would be thus. :

1. That for DII in goods to succeed there must be a base on which to build. Various forms of intra-industry trade can be seen as creating a need for profitable DII that the market alone cannot provide.  Where firms are specialising in niche markets (either horizontally or along a quality axis) the predictability of quality is important.  Even a firm selling on price alone will not be able to enter a market if its good fall below a certain standard. The existence of intra industry trade (IIT) may signify scope for further deep integration that DII might help to realise by reducing potential regulatory obstacles.  Trust in standards infrastructure in general has a public good element.

2. that trade in services is critically dependent on regulatory barriers. Clearly for eg EU-India this is a major issue for both sides.

3. In services and also in the matter of standards and quality, the biggest benefits are likely to come from the impact of externally driven reforms on the domestic market of the country that adopts standards of a more advanced partner.

Before proceeding we should however be very clear that the domestic impact of deep integration is complex: there will be losers as well as winners. Winners include. Firms that are currently exporting who will have an improved home business environment

· Firms newly enabled to enter export markets by  standards “upgrading” facilitated or required by an approximation agreement.
· Consumers who like products made to international (or FTA partner) standards

· And third country firms who already meet the FTA standards
Losers include

· Home firms who cannot meet higher domestic standards and go out of business

· Consumers who do not want to pay for the international (or FTA partner) standards

In this paper we look at past negotiations and prospective ones to see where the gaps are and whether the EU’s more recent negotiations have shown progress. 

Deep integration provisions in EU  agreements 
The most significant trade agreements the EU has signed, was the European Economic Area and with Switzerland (which include the 4 Freedoms except for agriculture and fisheries plus an FTA).
The EEA agreement is a deep Free Trade Area, but a Customs Union. It requires partners to sign up to all the EU acquis except for fisheries and agriculture, and external tariffs; where the acquis were in place the EU renounced the use of anti-dumping. The EEA partners had to commit to amending all their relevant domestic legislation and subject themselves to a supranational tribunal the ESA (EFTA Surveillance Authority) which would enforce EU law in their territory. It was involved a major loss of sovereignty, rendered acceptable probably because most of the governments who signed it expected to join the EU.  Once a state has joined the EEA membership of the EU becomes attractive because it then means getting some say in the rules.  But for countries whose overwhelmingly important main market is the EU conformity to EU norms is a market necessity.
   The EEA model is unlikely to be attractive to ma any other partners. The loss of sovereignty is extreme but the EUI will only give unconditional free access where it gets a total guarantee of conformity. 
The next deepest agreements have been the Europe agreements signed since the early 1990s with Central European candidates for EU membership.  It is actually surprising when one reads them to appreciate how weak the requirements for deep integration via approximation of laws actually was. The Poland agreement which was something of a template stated:
CHAPTER III

Approximation of laws

Article 68

The Contracting Parties recognize that the major precondition for Poland's economic integration into the Community is the approximation of that country's existing and future legislation to that of the Community. Poland shall use its best endeavours to ensure that future legislation is compatible with Community legislation.

Article 69

The approximation of laws shall extend to the following areas in particular: customs law, company law, banking law, company accounts and taxes, intellectual property, protection of workers at the workplace, financial services, rules on competition, protection of health and life of humans, animals and plants, consumer protection, indirect taxation, technical rules and standards, transport and the environment.

(The Equivalent agreements with other CEEC candidates were very similar).

This is literally a “best endeavours” obligation, thought stronger wording was used in the area of competition policy, and a powerful Association Council was created.    Approximation, indeed harmonisation, of laws proceeded at a faster pace than this text would seem to require. This was of course because the implementation of this agreement was accompanied by the separate pre-accession process wherein the candidates were told exactly what laws to change in order to become members.   

In fact this is part of a general phenomenon. The FTAs themselves only reflect in a skall way the other factors that may drive the trend towards approximation with EU norms, the wish to accede and the need to make products that are acceptable in EU markets. 
We do see an evolution of the texts in subsequent agreements.  The generation of EAs represented by Poland the competition obligations were rather loosely expressed, though they declared that
 “The Association Council shall, within three years of the entry into force of this Agreement, adopt by decision the necessary rules” for competition policy (Art 63).  But the later agreements with Turkey (the Customs Union) and Croatia (SAA) contained explicit obligations in the trade agreements on competition.

The 1995 White Paper on extending the internal market to the CEECs made it clear that the partners had to accept all relevant EU acquis as a necessary but not sufficient condition to the elimination of contingent protection.
Deep and Comprehensive Free Trade Agreements: on the Association Agreement with Ukraine

The Association Agreement with Ukraine is the first agreement with a neighbourhood country which should lead to the creation of a deep and comprehensive free trade area.  Feasibility studies have however also been carried out in Georgia and Armenia.

The idea of the deep and comprehensive free trade area (DCFTA) was raised in the first European Commission papers on European Neighbourhood Policy (ENP), which appeared in 2003 and 2004.  ENP promised states in the neighbourhood ‘a share in the internal market of the European Union’, as those countries adopted EU regulation. 

The first step on the road to a DCFTA however tackled the adoption of EU regulation without any concessions on the EU side in trade or any other aspect of relations. This consisted of the ENP action plans, which list a large number of areas where reform is necessary in the partner country. Reform is expected to be achieved through the adoption of EU regulation or policy. The Action Plans were not legally binding and had a ‘best endeavours’ quality rather than being contractual.  In terms of the implementation of new EU-based regulation, relatively little progress has been made, even though a considerable amount of new regulation has been transposed.

The Ukraine ENP action plan has recently been replaced by the ‘Association Agenda’.  While this document goes somewhat further in political integration and institutional questions, the ‘practical’ section is not fundamentally different from the preceding action plan.  It simply establishes the list of reforms which the Ukrainian Government should undertake, without indicating priorities and covering everything from the establishment of a regular dialogue on tourism to promoting constitutional reform!

Once again the problem is that the legal base for the Association Agenda, like that of the Action Plan, is the Partnership and Cooperation Agreement (PCA) between the EU and Ukraine, which has a mainly non-binding legal character.  The leverage which the EU has to persuade the contractual partner to adopt and implement EU regulation is therefore very weak.

The DCFTA itself is part of the Association Agreement, which is being negotiated at present. The fundamental difference between an Association Agreement as a legal base and the PCA is that the Association Council can take internationally legally binding decisions.   This means that governments and enterprises in both Parties can legally pursue cases directly or indirectly through the Association Council in the hope of obtaining a legally binding ruling, when they believe that one Party is not implementing the agreement correctly, 

The likely outcome of the negotiation will be a document very similar to the Association Agreements, which were drawn up prior to accession with the new member states in Central and Eastern Europe or with the Stability and Association of Agreements in the Western Balkans.  Of course recent EU policy initiatives or changes will be reflected in the new agreements.  Changes in policy priorities, such as the emphasis on fighting climate change, will also feature.

The major problem in the negotiation of the DCFTA is the belief in the EU member states and in the EU institutions that Ukraine will not live up to its obligations in the Association Agreement. This is underlined by one of the main novelties in the Association Agreement with Ukraine compared to those with the new member states or the Western Balkans.  

In these latter agreements the question of regulatory harmonisation was left relatively unspecific: that is to say that general policy alignment was stipulated without reference in most cases to detailed legal instruments (directives).  However in the Association Agreement with Ukraine, the EU is imposing a series of annexes to individual policy areas which stipulate exactly which directives are to be transposed and implemented.

In the case of the new member states, it was not fundamentally the terms of the Association Agreement which made those states implement EU regulation, but the perspective of full accession to the European Union which required the complete implementation of this regulation subject to certain transition periods.

In the case of the ‘Eastern Partnership countries’ however this carrot of full accession is not available, in spite of article 49 of the EU Treaty.

The levers which the European Union can control in future to ensure that the terms of the Association Agreement are properly respected are by no means as effective as those which it possessed in the context of the Central European partners.  Faced with this dilemma, the EU is concentrating a lot of effort into designing an effective dispute settlement regime, which has, as far as one can see, not led to any conclusion – at least not one which could be put to the other Party.

The crucial question is who decides and how, whether Ukraine has really implemented a piece of EU legislation.  And if the decision is disputed, to whom can the ‘injured’ party appeal.  And what safeguard clauses can be applied in the case of a serious dispute.

A dispute resolution system similar to that in the EEA Treaty does not necessarily resolve this problem, although the EEA Treaty does leave open a judicial approach to the ECJ.    

It is extremely unlikely that the EU side would allow the ultimate decision on implementation to fall to a ‘neutral’ arbiter or a type of ‘WTO panel’.  This is what provoked a last minute crisis in the EEA negotiations. But if it is the EU which has the final word, to whom can the Ukrainians appeal if they consider themselves in the right?  It is not obvious that the ECJ would accept Ukraine as a claimant against an EU decision.

While the EU is consumed by the question of implementation, it is not prepared to specify what the offer of ‘a share in the internal market of the Union’ really means in concrete terms.  Which legislation needs to be implemented before improved access to the internal market is granted?  

On the Ukrainian side, the implementation of EU regulation requires of course agreement in the Parliament.   The negotiation of the DCFTA also needs Rada support.  The inability of the EU side to be able to indicate concretely what the pay- off  of such an agreement is, makes the job of Ukrainian ministers to persuade the Rada to support the government rather difficult!

Logically therefore Ukraine should negotiate an agreement which is clearly positive to its economy even without ultimate accession. This could of course mean that the economic acquis of the Union is taken over as an effective reform programme in the absence of the internal capacity to develop economic reform.  This is however hardly a recipe for winning elections in a democratic country with free elections but where the influence of a few Financially Integrated Groups is very strong, and notably so in Rada.

The other argument for adopting the wide acquis is advanced by those who support ultimate accession of Ukraine to the EU.  The argument goes that if Ukraine implements the acquis, even at considerable domestic cost, this will advance the argument that Ukraine ‘deserves’ an accession perspective, which will ultimately be granted by the EU. 

The realists in the Government and Rada however see that the trumpeted DCFTA offered by the EU side is an attempt to extend EU regulation on the basis of a rather nebulous promise of integrating Ukraine into the internal market of the Union.  There are two possible reactions: 

· to negotiate a full accession agreement as desired by the EU side but without any intention of implementation

· to negotiate a carefully balanced and rather limited agreement, which can be implemented and which benefits Ukraine’s economy.

The key questions which the offer of a DCFTA has raised in the negotiations with Ukraine include:

1. institutional capacity and good governance are essential elements for the implementation of a DCFTA

2. if the EU believes these elements not to be in place, it will concentrate on the questions of implementation and dispute settlement before making its own offer of access to the internal market

3. if this is the case, a democratically elected government in a third country will find it difficult to get agreement to generalised regulatory harmonisation, some of which will disadvantage important elements of society and economy, unless the carrots offered by the Union are exceptionally strong: accession or perhaps the firm perspective of an EEA type of arrangement backed by significant financial support for reform.

EU Russia, Georgia & Armenia
So far these discussions are at a tentative stage. However  thinking about EU-Russia, -Georgia and  -Armenia negotiations on possible free trade agreements has highlighted a number of key issues in terms of flanking measures where the EU might wish to see  deep integration aspects.  We can distinguish between two main groups of problems – 1) gaps or deficiencies in domestic legislation; 2) problems of implementation of domestic legislation.  

The main areas are competition policy, IPRs and conditions for investment. 

All three states have competition statutes on the books.  In addition to technical weaknesses in the legislation, there is a serious issue of the political feasibility of competition agencies actually taking on entrenched actors.  In Russia the power of the oligarchs hardly needs to be mentioned, whilst in Armenia the key issue is that channels of imports are in highly restrictive hands. Thus there are major issues that are directly relevant to trade in the competition domain and if the EU is serious about addressing all problems that create obstacles to trade it would have to include effective competition provisions in these agreements that are tougher than the ones normally included in its non-candidate RTAs.

However the likelihood of effective implementation is slight. We see that the EU is torn between a political desire to sign symbolically important FTAs and the risk of further legal inflation.

The situation is similar with respect to IPRs; all three states have statutes that are close to TRIPS compatible, but enforcement may be patchy.  FTAs might not be able to go much beyond consolidating TRIPS (which Russia is of course not yet a signatory to).

A further issue is of course that of technical standards.  Russia has expressed willingness in the WTO context to harmonise with international standards but given the weakness of its standards infrastructure any mutual recognition of conformity assessment would be a problematic.  It is widely argued that Russia deliberately uses standards for political and protectionist purposes (Dyker 2009, Roth 2009). The Russian dispute with the EU over meat from Poland is particularly controversial.  There is clearly a matter than could in principle be addressed in this context, but once again, a successful FTA would only be the result of a solution not the cause. 

More generally the issue of the investment climate is highly problematic. As with the Euromed and Cariforum partners the key to securing development gains from deep integration elements in FTAs is that the external negotiations provide a lever for internal policy makers to secure reform that will for example ensure greater business certainty across the board for domestic as well as foreign investors. If the willingness to do this is absent then we are faced with the question of whether it makes sense to use FTAs as signals of aspirations.

The extent of deep integration in the agreements with Mediterranean Partners
The EU recently proclaimed its intention to allow Euromed partners to have a “stake in the internal market”. This aim was debated at a Euromed conference in 2007 with this title, but the lack of clarity in the EU aims  which emerged there seems to have led to the shelving of this notion and a more realistic assessment of the realities and possibilities.

We consider here three areas where the Euromed process has aspirations to go beyond the basic shallow integration process, technical standards and regulations, competition policy and services. 

It is well known in the literature that technical standards as such are not barriers to trade as such. Standards themselves are just standard definitions of product or process specifications. They can become barriers to trade if they are linked to restrictive mandatory regulations and trade can be obstructed even when standards are harmonised if the process of verifying compliance with standards problematic (conformity assessment) is needlessly, or if there is an inadequate infrastructure to assess the processes of conformity assessment in  partner country (accreditation).

A commitment by a partner country to adopt EU norms as standards would have very limited effect. A commitment to adopt and make them mandatory would facilitate trade so long as the producers in question could easily get documentation certifying their conformity.

The problem for a partner country is that committing to mandatory adoption of EU standards can secure very little by way of market access unless the EU is able to trust the whole standards infrastructure of the partner. If it does not, then the partner has to incur the costs of conforming to EU norms and of the certification of exports. It does also get the benefits of securing EU standards for its citizens – who may or may not want to pay for them.

There is a limited gain for exporting firms until they get the mutual recognition of their local conformity assessment, but there are limited gains for purely domestic businesses that may in fact be driven out of business by higher costs.

But mutual recognition of conformity assessment is a step that can only follow a major internal reform process; it is not something a trade agreement can create...
The recent generation of Euromed agreements contain provisions on technical barriers in general and in the food and agricultural areas, as covered by the WTO TBT and SPS agreements. However detailed examination of the texts reveals the vagueness.
But the fact remains that countries cannot sell into the EU unless their food standards infrastructure satisfies the EU Food and Feed Directive – and the private standards regimes associated with it such as the supermarkets’ Eurepgap (now Globalgap) rules.
We should of course note that the 1996 EU-Turkey Customs Union has features of a pre-accession agreement and is not a Euromed agreement.  Its demands are indeed very strong by way of harmonisation, especially on competition including state aids.  Turkey was called on in effect to harmonise all its technical regulations with the EU. This did not however guarantee market access for Turkish products because it was not until 2006 that a Mutual Recognition agreement was signed with respect to conformity assessment, without which Turkish goods were subject to administrative checks at the border.

The Euromed agreements as such did not have this pre-accession character.
For example, the Egyptian Association agreement merely states in Article 47 on Standardisation and Conformity assessment: “The Parties shall aim to reduce differences in standardisation and conformity assessment.” 

The looseness of the obligation is emphasised by Art 48 “Approximation of laws”

“The Parties shall co-operate with a view to the rapprochement of their standards and rules,”
Our own collaborative research reveals that the subsequent Action Plan has gone little further. 
 A World bank study “Deeper Integration and Trade in Services in the Euro-Mediterranean Region: Southern Dimensions of the European Neighbourhood Policy” (2004) by Daniel Muller-Jentsch argued that the gains from service trade expansion were potentially much greater for the region than that for goods, but the actual degree of market opening in services in Euromed is very small: to go further would require changing the whole domestic system in the partners.

In the EU-Egypt AA, Title III on services basically reaffirms GATS.

“Art 29 “The Parties reaffirm their respective commitments under the terms of the General Agreement on Trade in Services (GATS) annexed to the Agreement establishing the WTO, and in particular the commitment to accord each other most-favoured-nation treatment in trade in service sectors covered by these commitments.”

ARTICLE 30

1. The Parties will consider extending the scope of the Agreement to include the right of establishment of companies of one Party in the territory of another Party and the liberalisation of the supply of services by companies of one Party to service consumers in another Party.”
There was provision for a follow up agreement on services, but the report of the Fifth Meeting of the EU-Egypt Association Council (Luxembourg, 27 April 2009) merely records that it welcomes the opening of negotiations.

The Morocco agreement went barely any further

Article 40

1. The Parties shall take appropriate steps to promote the use by Morocco of Community technical rules and European standards for industrial and agri-food products and certification procedures.

2. Using the principles set out in paragraph 1 as a basis, the Parties shall, when the circumstances are right, conclude agreements for the mutual recognition of certifications. (our italics).
Other provisions are very similar.

On competition policy the Euromed agreements are slightly more categorical. They declare to be incompatible with the agreement anti-competitive practices which distort trade flows. But there is room for debate about how far this creates a specific obligation to approximate competition laws.  In remarks at the 2006 Euro-Mediterranean Economic Transition conference a senior Commission official in charge of international relations in competition policy argued that non-candidate countries should choose whatever policy they felt appropriate for their circumstances.

Meanwhile Mrs. Anne Houtman, Director for Horizontal policy development at the Commission's Directorate General for Internal Market and Services speaking to the 2006 Euromed Conference noted the great difficulty of extending the IM to non members and gave Government procurement as an example:  “Government procurement is covered in all Association Agreements and in all Action Plans, but with no legally binding commitments.
”

Other agreements

Meanwhile the EU has concluded in the last 10 years a series of agreements that can hardly be described as “regional” trade agreements, with partners such as Mexico, Chile and South Africa. In some cases these were motivated by political logic. 

Looking more briefly at other agreements we find the EU-Chile FTA (1999) makes quite limited commitments on TBT and SPS norms. It is clearly not possible to expect Chile to adopt EU rules and the chosen strategy is one of creating procedures to establish “equivalence”, in SPS proposing “technical assistance for the strengthening of sanitary and phytosanitary control systems, with a view to supporting as far as possible the promotion of equivalence and mutual recognition agreements.” (Art 24.2.g)  The SPS annex adds however that “The recognition or withdrawal or suspension of equivalence rests solely with the importing Party”. (Art 7.7). What is striking about this part of the agreement is that is it remarkably detailed in laying out a pathway for mutual recognition of standards and conformity assessment with a-partner who could not be expected to adopt EU norms, but with its own quite sophisticated standards infrastructure. Chile is a country with whom one imagines real progress could be made. And yet as far as we can tell the despite detailed terms of the agreement the path to actual mutual recognition has not been taken. These carefully crafted provisions do not appear to have been used, leaving them still in the category of “legal inflation”. 
EU Chile does include what appear to be sectoral commitments beyond GATS+ services but it is hard to read how much extra they give without very careful inspection. Chile for example leaves mode 4 “Movement of natural persons” unbound, except for transfers of natural persons within a foreign enterprise established in Chile, in accordance to [ Mode] (3)”.

EU Chile does include some other elements that Chile has not committed to at the WTO, eg Government Procurement (Chile has not signed up to the GPA), and there is a formal dispute settlement mechanisms,  though Garcia Bercero notes that the new areas are not covered by bilateral DS.

EU Mexico

According to the Commission “The EU-Mexico FTA is one of the most comprehensive in the global economy”
But the 2000 agreement confirming the 1997 EU Mexico FTA 
has little to say on technical norms beyond:
“The Parties shall intensify their bilateral cooperation in this field in light of their mutual interest to facilitate access to both Parties markets and to increase mutual understanding and awareness of their respective systems.

. To this end, the Parties shall work towards: (a) exchanging information on standards, technical regulations and conformity assessment procedures;”
On the other hand Title III does go beyond the WTO in public procurement, and did establish a cooperation mechanism in competition policy. And there are indeed services commitments.

EU-India FTA

This agreement is currently under negotiation. It is too early to predict the contents of an agreement but our preliminary analysis suggests that there is at least the possibility of a deep agreement.  To be realistic progress on technical barriers in goods and SPS is likely to be limited, but there are a number of areas where services liberalisation might be made to add up to a  mutually beneficial bargain, eg in legal services. Most of the areas where something might happen are ones where either India is generally closed or the issue to be addressed calls for simplification and transparency of Indian procedures.  

We do not have any published detailed of the final text which is still under negotiation. However bilaterals.org has published a draft version of the chapter on trade in goods SPS & IPR measures.
  The SPS section appears to have been modelled on the EU-Chile agreement. Like that one it would create a pathway towards recognition of equivalence in standards and compliance which may or may not involve further inspection of goods as they arrive in the EU but not guarantee access, and in any case could be suspended at any time: “The recognition or withdrawal or suspension of equivalence rests solely with the importing Party”.  The Chilean model if applied could eventually lead to major advances in the recognition of equivalence, but as we have seen, even in the US and the Chilean cases the sectoral implementation agreements have not happened as hoped for.
The leaked EU-India draft  dated Feb 2009 states that there will be an annexe listing products covered by these SPS provisions but it was not in the current text.

An animal welfare provision is included, not requiring compliance with EU rules but providing for consultation. This is similar to EU-Chile. 

We do not have access to drafts on services, but the information we had suggested that India was seeking to use this as a chance to further continue with its unilateral liberalisation, perhaps in areas where there net gains to India but clearly identifiable winners and losers. An obvious example arises in the case of pressures to liberalise Indian retailing. It seems likely that opening to foreign competition will increase efficiency, but not only will many small shopkeepers suffer, so too will those consumers unable to access new retail outlets so easily.

On the other hand liberalising commercial legal services would allow the same firms who were suffering from additional competition from newly entering EU firms to profit form outsourcing

The IPR section of the draft text is very long and detailed. The leaked draft notes that India is ready to negotiate for a high level of protection for geographical indicators, and the draft text goes into many details of domestic rules, such as the liability of internet providers under “mere conduit”. At various points in the text it is noted that India would prefer less binding language but the degree of detail being discussed is striking.  This appears to be an instance where some of it could still be binding however.
EPAS

The EU’s original plan for EPAs was to incorporate extensive GATT and GATS + provisions. Our work on the  prospective ESA and ECOWAS agreements suggested that whilst there might have been scope for using these to create regional standards infrastructure the prospects for significant market access gain through easing TBT and SPS requirements was very limited for the same reasons as in Euromed until major standards infrastructure updates had been carried out.

There was also limited interest in service liberalisation in Africa, hence “interim”EPAS.
The one region which did sign a “deep” EPA was Cariforum
..   It covered many areas including services and IPR as well as competition that had been hard to negotiate in other areas.  The service provisions contained a number of market openings by the EU that were of interest to CARIFORUM, notably on mode 4.
The question arises why this exception arose?  The answer seems to be, according to our contacts with Cariforum officials that these measures were ones that the Cariforum leadership wanted to introduce in order to consolidate their own internal market for the Caribbean.

Interestingly the agreement whilst not committing the parties to any new specific labour or environmental contained a prohibition on lowering existing standards as investment incentives.

On the other side the Cariforum EPA did not contain measures towards substantial removal of TBT or SPS barriers, beyond promises of cooperation. 
The Cariforum experience raises other interesting questions. The EU had originally announced that EPAs or Regional EPAs (REPAs) would consolidate regional integration between partners, as it has tried to encourage among the Euromed countries (and the central Europeans and in the western Balkans before that).  In practice apart from Cariforum the signed EPAs have been partial not only in areas covered but also geographically. This came about in two steps; the negotiating blocs became smaller than the original regional blocs (ESA instead of COMESA) and the final agreements were eventually with individual countries. 
The success of the CARIFORUM negotiations was in its ability to get all the members to agree on common rules among themselves.  This had been a major objective of the regional leaderships, and was perhaps connected to the relatively high share of intra-bloc trade compared to other developing regions.

In other cases the prospect of using a regional; deal to promote regional standards was not enough.

Why is it so hard to conclude deep agreements?
It is evident that the EU has had very limited success in its agenda of pursuing “Deep integration”.  Mexico is quite advanced in some areas but other exceptions are the Cariforum EPA, and perhaps EU Korea and EU India.   Even in the area where the EU has been most enthusiastic about “trade and..” in its FTAs, namely competition policy, the results have been disappointing summed up in the words of Lucian Cernat: “Eager to ink, but ready to act?”
  
Horn Mavroidis and Sapir speculate on why the EC has been so eager to sign deep agreements with so little content. They offer a number of hypotheses. Pisani Ferry summarises thus:

“One is simply that the EU proselytises and uses trade policy to that end for lack of any other suitable instrument. It wants to promote, say, macroeconomic stability and human rights and does it through trade policy because it lacks the political power to do it through foreign policy. Legal inflation would in this case be the by-product of Europe’s political weakness. A second explanation is that Europe is seeking to persuade its partners to adopt its policy culture. The idea here is not that the EU uses trade policy purely as an instrument, but rather that it sees durable benefit in the generalisation of policy regimes inspired by its own and is willing to invest for the long term.”
Their main text offers two other interpretations of the funding that enforceable obligations are most common in the (relatively rare) cases where an issue appears in either a very small number of cases or in nearly all of them. In the former case it may be surmised that there is a very special interest in this issue by the partner who really wanted it included and wanted it to be binding, while in the latter case if the EU always includes it, it must be something where the EU has a very strong policy interest.  For middling cases they find fewer binding obligations and they speculate this could be because 

“either (i) the EC sees itself as being on the ‘paying’ end in these areas, and manages to ensure that it will more easily escape enforceable obligations in these areas; or (ii) the partners have less of an interest in these areas, and manage to ensure softer legal language in return for accepting the enforcement possibilities that the EC insists on in the areas at the upper end of the scale in terms of coverage.”

For an agreement to contain binding clauses in a variety of areas the key obstacles to progress must be sidestepped.   It seems likely that a positive motive for including an issue but in a non-binding way is that this represents, not so much a consensus that a non- binding text is appropriate as a compromise between those who believe it should be binding and those who believe it should be absent.  It would in fact be a mistake to believe that these differences are always between parties. Trade and competition authorities frequently have different views as will trade negotiators and technical regulatory officials.  The result may be that if the EU is seeking to “proselytise” the way it can do so is by first inserting soft obligations and then hoping that those in favour of using the integration process as a means for internal upgrading can then use the more technocratic association process to actually achieve the deeper institutional integration.
The very limited progress in Euromed suggests that deep integration via trade agreements can only really succeed if it is a catalyst to trigger a domestically sought process or else if it is backed by the lure of accession.
In the case of EU India, if a comprehensive agreement takes place it will cover those areas where there is an autonomous will on the India side to liberalise.  The EU will not relax its scrutiny on technical standards in areas it does not wish to and India will not open markets where there is no domestic policy interest. But this may leave scope for a deal.  In the Cariforum case, the negotiators essentially agreed to things that they were originally or eventually persuaded were in fact in their interest. We have very little information on the details of EU-Korea, but. if indeed it corresponds to press reports and contains important services commitments it cannot be on the basis of harmonisation with EU norms! 
Conclusions 

It is clear from the preceding analysis as well as from the papers by Sapir et al and Bourgeois et al that if the EU is to really address the issue of deep integration it will have to adopt an approach that is quite distinct from the one it has adopted so far in extending the commitments beyond GATT/WTO in extremely soft ways.

It looms as if the FTAs signed by the EU had only a very marginal impact on deep integration issues. The driving force pressing countries to adiopt EU rules appears to be the necessity to sell to the EU, or to be able to accede.
Garcia Bercero (2005), a senior Commission official offers a slightly different take on it. He argues that while pre-2000 EU RTAs were soft in most respects, EU Chile and EU-Mexico are unusual in incorporating some elements of binding dispute settlement.  However the most sensitive issues are typically excluded,  eg anti-dumping and CVDs in EU Mexico and Government Procurement and competition for EU-Chile. The inclusion of some non-WTO binding DS can be still seen as a first step extending the EU’s rule-based approach to the rest of the world.
For agreements with advanced industrial countries such as  the US and Korea to make serious progress to address technical barriers they would have to tackle the thorny question of  the basis of mutual recognition rather than harmonisation since the partner country  has already got a firm standards  infrastructure in place. 
Only if this succeeds would the EU be opening up a path which could be more promising than seeking to open developing countries’ markets through their adoption of EU rules
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� The Material on the Ukraine is by A.Mayhew that  on Russia  Armenia and Georgia is based on input from D.Dyker. Other  material is drawn from collaboration other members of the CARIS team.


� Own calculations from COMTRADE


� COMMUNICATION FROM THE COMMISSION TO THE COUNCIL:  A Contribution to the EU's Growth and Jobs Strategy {COM(2006) 567 final}


� But see Li (2008) for an alternative interpretation of the E Asian story.  


� NB see also Hoekman B. and  L. Alan Winters “Multilateralizing ‘Deep Regional Integration’: A Developing Country Perspective” www.wto.org/english/tratop_e/region_e/conference_sept07_e.htm





� http://ec.europa.eu/enterprise/international/usa_en.htm


�  Bourgeois Dawar Evenett (2007)


� GLOBAL EUROPE: COMPETING IN THE WORLD � HYPERLINK "http://trade.ec.europa.eu/doclib/docs/2006/october/tradoc_130370.pdf" ��http://trade.ec.europa.eu/doclib/docs/2006/october/tradoc_130370.pdf�   p.14


� � HYPERLINK "http://www.bruegel.org/uploads/tx_btbbreugel/bp_trade_jan09.pdf" \t "_blank" �http://www.bruegel.org/uploads/tx_btbbreugel/bp_trade_jan09.pdf�


� Holmes, L. Iacovone et al 2006


� Phone booths in Geneva accept Euro coins, but not because they are legally required to do so. We have not discussed here the EU South Africa TADC. It is worth remarking that S Africa  unilaterally decided to adopt EU water quality rules to gain market access, not  because of a TADC obligation


� http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:21993A1231(18):EN:HTML


� Ghoneim et al.
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http://ec.europa.eu/external_relations/euromed/etn/10mtg_0606/docs/houtman.pdf





�DECISION No 2/2000 OF THE EC-MEXICO JOINT COUNCIL of 23 March 2000 on the Interim Agreement on trade and trade related matters http://trade.ec.europa.eu/doclib/docs/2004/october/tradoc_111828.pdf


� http://www.bilaterals.org/IMG/pdf/EU-India-Texts_Goods_SPS_IPR_feb2009.pdf


� See Dawar (2009)


� Cernat in Brusick et al eds. See also Holmes et al in the same volume.





