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Abstract	
  

Libertarian	
  paternalists	
  hold	
  that	
  biases	
  and	
  distortions	
  in	
  human	
  decision-­‐making	
  justify	
  
paternalistic	
  interference	
  into	
  individuals’	
  decisions.	
  The	
  aim	
  of	
  this	
  paper	
  is	
  to	
  analzye	
  to	
  what	
  
extent	
  an	
  evolutionary	
  outlook	
  supports	
  libertarian	
  paternalism.	
  I	
  will	
  put	
  forward	
  three	
  
arguments	
  in	
  favour	
  of	
  libertarian	
  paternalism	
  and	
  six	
  objections	
  that	
  strongly	
  oppose	
  it.	
  While	
  
evolutionary	
  economists	
  should	
  take	
  seriously	
  the	
  contention	
  that	
  our	
  positive	
  knowledge	
  of	
  
real-­‐world	
  decision-­‐making	
  will	
  have	
  to	
  influence	
  our	
  normative	
  assessment	
  of	
  these	
  decisions,	
  
the	
  objections	
  against	
  libertarian	
  paternalism	
  brought	
  forward	
  in	
  this	
  paper	
  serve	
  as	
  a	
  cautionary	
  
note.	
  Contrary	
  to	
  the	
  claims	
  of	
  its	
  proponents,	
  libertarian	
  paternalism	
  is	
  neither	
  inevitable,	
  nor	
  
does	
  it	
  provide	
  an	
  adequate	
  measuring	
  rod	
  of	
  normative	
  rationality.	
  It	
  is	
  prone	
  to	
  abuse	
  by	
  
anchoring	
  its	
  standard	
  of	
  rationality	
  pragmatically	
  to	
  norms	
  and	
  can	
  thus	
  promote	
  conservative	
  
bias	
  and	
  stifle	
  innovative	
  exploration.	
  It	
  also	
  presents	
  the	
  policy-­‐maker	
  with	
  a	
  compounded	
  
Hayekian	
  knowledge	
  problem.	
  Finally,	
  from	
  a	
  dynamic	
  point	
  of	
  view,	
  libertarian	
  paternalism’s	
  
manipulative	
  shaping	
  of	
  preferences	
  might	
  lock-­‐in	
  individuals	
  into	
  heteronomous	
  preference	
  
learning	
  paths	
  without	
  individuals	
  being	
  even	
  aware	
  of	
  it.	
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1. Introduction 
People	
  are	
  stupid.	
  In	
  a	
  nutshell,	
  this	
  statement	
  seems	
  to	
  sum	
  up	
  not	
  only	
  the	
  
fundamental	
  premise	
  of	
  paternalism	
  but	
  the	
  insights	
  of	
  behavioural	
  economics	
  resulting	
  
from	
  decades	
  of	
  work	
  into	
  the	
  bounds	
  of	
  human	
  rationality.	
  Of	
  course,	
  the	
  statement	
  is	
  
an	
  exaggeration.	
  People	
  are	
  well	
  able	
  to	
  act	
  rationally	
  in	
  a	
  wide	
  variety	
  of	
  situations.	
  But	
  
indeed,	
  behavioural	
  economics	
  has	
  shown	
  us	
  that	
  there	
  are	
  limits	
  to	
  human	
  rationality	
  
because	
  our	
  cognitive	
  capacities	
  are	
  limited	
  (Conlisk,	
  1996,	
  Rabin,	
  1998,	
  Gigerenzer	
  et	
  
al.,	
  1999,	
  Kahneman,	
  2003)	
  and	
  the	
  environment	
  in	
  which	
  we	
  live	
  is	
  increasingly	
  
complex.	
  To	
  come	
  to	
  decisions,	
  we	
  often	
  rely	
  on	
  heuristics	
  (Gigerenzer	
  et	
  al.,	
  1999,	
  
Tversky	
  and	
  Kahneman,	
  1974),	
  on	
  habits	
  (Pollak,	
  1976)	
  or	
  take	
  other	
  shortcuts	
  that	
  save	
  
on	
  mental	
  efforts	
  (Simon,	
  1956).	
  Often	
  we	
  have	
  to	
  decide	
  in	
  environments	
  characterized	
  
by	
  strong	
  uncertainty	
  (Gigerenzer,	
  2008,	
  Witt	
  2009)	
  or	
  in	
  fast-­‐changing	
  contexts	
  
resulting	
  from	
  the	
  continuing	
  innovativeness	
  of	
  society.	
  This	
  all	
  puts	
  constraints	
  on	
  
rational	
  decision-­‐making	
  and	
  is	
  bound	
  to	
  lead	
  to	
  suboptimal	
  individual	
  decisions.	
  Thanks	
  
to	
  the	
  insights	
  from	
  behavioural	
  economics,	
  we	
  are	
  starting	
  to	
  understand	
  the	
  varieties	
  
of	
  biases	
  and	
  distortions	
  our	
  decisions	
  and	
  actions	
  underlie	
  and	
  the	
  consequences	
  this	
  
has	
  for	
  different	
  economic	
  situations,	
  such	
  as	
  weakness	
  of	
  will	
  and	
  overconsumption	
  
(obesity	
  being	
  a	
  case	
  in	
  point,	
  Graham	
  and	
  Felton,	
  2005,	
  Anand	
  and	
  Gray,	
  2009),	
  present	
  
bias	
  and	
  under-­‐saving	
  (Thaler	
  and	
  Benartzi,	
  2004),	
  status-­‐seeking	
  and	
  zero-­‐sum	
  status	
  
races	
  (Frank,	
  1999,	
  2012),	
  falsely	
  forecasting	
  our	
  future	
  happiness	
  (Gilbert,	
  2007),	
  
discrepancies	
  in	
  “wanting”	
  and	
  “liking”	
  (Camerer,	
  2006,	
  Witt	
  and	
  Binder,	
  2011)	
  as	
  well	
  
as	
  the	
  influence	
  of	
  institutional	
  arrangements	
  and	
  the	
  environment	
  in	
  shaping	
  our	
  
preferences	
  (on	
  the	
  problems	
  of	
  preference	
  endogeneity	
  and	
  consumer	
  welfare	
  see	
  
extensively	
  Binder,	
  2010,	
  Binder	
  and	
  Witt	
  2011).	
  In	
  short,	
  human	
  preferences	
  often	
  are	
  
neither	
  stable,	
  nor	
  consistent,	
  nor	
  independent	
  of	
  context	
  (or	
  for	
  that	
  matter:	
  they	
  are	
  
“incoherent”,	
  Sugden,	
  2008).	
  

Maybe	
  then	
  people	
  are	
  best	
  not	
  characterized	
  as	
  stupid	
  –at	
  least	
  not	
  necessarily	
  so–,	
  
but	
  as	
  “cognitive	
  misers”	
  (Fiske	
  and	
  Taylor,	
  1984),	
  with	
  limited	
  time,	
  information	
  and	
  
cognitive	
  capacity	
  that	
  force	
  them	
  to	
  regularly	
  take	
  shortcuts	
  in	
  decision-­‐making.	
  While	
  
decision	
  shortcuts	
  may	
  work	
  reasonably	
  well	
  in	
  many	
  contexts,	
  they	
  have	
  been	
  shown	
  to	
  
fall	
  short	
  of	
  economic	
  rationality	
  in	
  various	
  contexts.	
  It	
  is	
  no	
  wonder	
  then,	
  that	
  the	
  
findings	
  of	
  behavioural	
  economics	
  have	
  prompted	
  researchers	
  to	
  suggest	
  that	
  our	
  
cognitive	
  limitations	
  serve	
  as	
  a	
  justification	
  for	
  intervention	
  for	
  our	
  own	
  good	
  (e.g.,	
  
Sunstein	
  and	
  Thaler,	
  2003,	
  Camerer	
  et	
  al.,	
  2003,	
  Trout,	
  2005).	
  If	
  we,	
  on	
  the	
  one	
  hand,	
  do	
  
not	
  know	
  what’s	
  in	
  our	
  best	
  interests	
  while	
  behavioural	
  economists,	
  on	
  the	
  other	
  hand,	
  
do	
  know	
  what’s	
  good	
  for	
  us,	
  there	
  seems	
  to	
  be	
  scope	
  for	
  paternalistic	
  intervention	
  by	
  
debiasing	
  our	
  decisions,	
  reframing	
  decisions	
  problems	
  and	
  so	
  on.	
  Benevolent	
  
paternalists,	
  or	
  in	
  the	
  less	
  conspicuous	
  formulation:	
  “choice	
  architects”	
  (Thaler	
  and	
  
Sunstein,	
  2008),	
  then	
  present	
  us	
  with	
  reframed	
  decision	
  problems,	
  default	
  rules	
  and	
  
other	
  instruments	
  that	
  are	
  bound	
  to	
  exploit	
  our	
  cognitive	
  limitations	
  and	
  make	
  us	
  better	
  
off.	
  Opposed	
  to	
  the	
  hard	
  paternalism	
  of	
  yore,	
  these	
  new	
  soft	
  (or	
  libertarian)	
  
paternalists,	
  however,	
  aim	
  to	
  “nudge”	
  (Thaler	
  and	
  Sunstein,	
  2008)	
  us	
  into	
  decisions	
  that	
  
are	
  best	
  for	
  us,	
  but	
  leave	
  open	
  the	
  door	
  for	
  rational	
  individuals	
  to	
  reverse	
  these	
  nudges	
  
if	
  they	
  want	
  to.	
  Soft	
  paternalists	
  of	
  this	
  persuasion	
  thus	
  argue	
  that	
  their	
  paternalistic	
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interventions	
  do	
  not	
  limit	
  the	
  freedom	
  of	
  choice	
  of	
  those	
  who	
  do	
  rationally	
  reflect	
  on	
  
their	
  decisions	
  (Sunstein	
  and	
  Thaler,	
  2003,	
  p.	
  1170).	
  

Libertarian	
  paternalism	
  has	
  sparked	
  a	
  lively	
  debate	
  in	
  recent	
  years	
  and	
  has	
  found	
  a	
  
number	
  of	
  defenders	
  (e.g.,	
  Camerer,	
  2006,	
  Trout,	
  2005,	
  Loewenstein	
  and	
  Haisley,	
  2008,	
  
Amir	
  and	
  Lobel,	
  2008,	
  Desai,	
  2011,	
  Sunstein,	
  2012)	
  as	
  well	
  as	
  receiving	
  some	
  
pronounced	
  critiques	
  (e.g.,	
  Sugden,	
  2008,	
  Rizzo	
  and	
  Whitman,	
  2009a,b).	
  No	
  matter	
  
where	
  one	
  stands	
  on	
  the	
  issue,	
  one	
  has	
  to	
  acknowledge	
  that	
  libertarian	
  paternalism	
  is	
  
the	
  most	
  visible	
  and	
  fruitful	
  normative	
  outcome	
  of	
  behavioural	
  economics	
  so	
  far	
  as	
  it	
  
prompts	
  economists	
  to	
  take	
  into	
  account	
  the	
  positive	
  findings	
  of	
  behavioural	
  economics	
  
not	
  only	
  in	
  their	
  models	
  but	
  also	
  with	
  regard	
  to	
  their	
  normative	
  relevance	
  for	
  consumer	
  
welfare	
  and	
  autonomy,	
  as	
  well	
  as	
  their	
  instrumental	
  policy	
  implications.	
  The	
  aim	
  of	
  the	
  
present	
  paper	
  is	
  thus	
  to	
  develop	
  these	
  normative	
  aspects	
  further	
  and	
  contribute	
  to	
  the	
  
debate	
  with	
  a	
  twist	
  that	
  has	
  so	
  far	
  been	
  rather	
  neglected:	
  it	
  adds	
  an	
  evolutionary	
  
perspective.1	
  Libertarian	
  paternalism	
  so	
  far	
  is	
  most	
  often	
  analysed	
  from	
  a	
  timeless	
  
perspective,	
  with	
  examples	
  given	
  often	
  being	
  one-­‐shot	
  situations	
  that	
  do	
  not	
  account	
  
for	
  the	
  more	
  dynamic	
  features	
  that	
  libertarian	
  paternalism	
  might	
  have.	
  In	
  this	
  paper	
  I	
  
will	
  add	
  a	
  temporal	
  arrow	
  to	
  the	
  analysis	
  and	
  ask	
  whether	
  an	
  evolutionary	
  perspective	
  
would	
  change	
  our	
  assessment	
  of	
  the	
  strengths	
  and	
  weaknesses	
  of	
  libertarian	
  
paternalism.	
  I	
  will	
  argue	
  that	
  taking	
  an	
  evolutionary	
  perspective	
  does	
  indeed	
  have	
  
implications	
  for	
  the	
  justification	
  of	
  libertarian	
  paternalism	
  as	
  well	
  as	
  the	
  toolbox	
  of	
  
instruments	
  one	
  should	
  legitimately	
  use	
  (or	
  not)	
  as	
  a	
  libertarian	
  paternalist.	
  

The	
  paper	
  is	
  structured	
  as	
  follows.	
  Section	
  2	
  lays	
  the	
  groundwork	
  for	
  the	
  further	
  
discussion	
  by	
  shortly	
  defining	
  the	
  necessary	
  concepts.	
  Section	
  3	
  discusses	
  the	
  
justifications	
  as	
  well	
  as	
  problems	
  associated	
  with	
  libertarian	
  paternalism	
  in	
  the	
  context	
  
of	
  evolutionary	
  economics	
  and	
  brings	
  up	
  a	
  number	
  of	
  qualifications	
  libertarian	
  
paternalists	
  should	
  be	
  aware	
  of	
  and	
  take	
  into	
  account.	
  If	
  neglecting	
  those	
  evolutionary	
  
insights,	
  unwanted	
  side	
  effects	
  of	
  paternalistic	
  intervention	
  are	
  bound	
  to	
  occur	
  and	
  
severely	
  decrease	
  the	
  applicability	
  of	
  libertarian	
  paternalism	
  in	
  real-­‐world	
  contexts.	
  
Section	
  4	
  concludes.	
  

2. Libertarian Paternalism 
Economists	
  tend	
  to	
  be	
  wary	
  of	
  paternalism	
  and	
  often	
  they	
  brand	
  disliked	
  policy	
  
interventions	
  as	
  “paternalistic”	
  to	
  stifle	
  discussion	
  about	
  their	
  merits.	
  But	
  what	
  is	
  
“paternalism”?	
  Ronald	
  Dworkin	
  provides	
  the	
  canonical	
  definition:	
  	
  

“Paternalism	
  is	
  the	
  interference	
  of	
  a	
  state	
  or	
  an	
  individual	
  with	
  another	
  person,	
  
against	
  their	
  will,	
  and	
  defended	
  or	
  motivated	
  by	
  a	
  claim	
  that	
  the	
  person	
  

	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  

1	
  See	
  also	
  Cordes	
  and	
  Schubert	
   (2010)	
  as	
  well	
  as	
  Schubert	
   (2012b)	
  who	
  discuss	
  how	
   libertarian	
  
paternalism	
   can	
  be	
  used	
   to	
  deal	
  with	
  dysfunctional	
   preference	
   learning.	
   Lades	
   (2012)	
   analyses	
  
the	
   underlying	
   motivational	
   mechanisms	
   of	
   impulsive	
   consumption	
   and	
   the	
   potential	
   of	
   self-­‐
nudges	
  from	
  an	
  evolutionary	
  perspective.	
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interfered	
  with	
  will	
  be	
  better	
  off	
  or	
  protected	
  from	
  harm”	
  (Dworkin,	
  2010,	
  no	
  
page	
  number	
  given)2	
  

It	
  is	
  thus	
  paternalistic	
  if	
  the	
  state	
  intervenes	
  into	
  the	
  affairs	
  of	
  an	
  individual	
  to	
  improve	
  
that	
  individual’s	
  welfare	
  and	
  the	
  state	
  does	
  so	
  without	
  the	
  consent	
  of	
  the	
  individual	
  and	
  
by	
  curtailing	
  the	
  liberty	
  or	
  autonomy	
  of	
  said	
  individual.	
  At	
  the	
  heart	
  of	
  paternalism	
  lies	
  
the	
  idea	
  that	
  the	
  interferer	
  can	
  improve	
  the	
  well-­‐being	
  (however	
  defined)	
  of	
  an	
  
individual	
  by	
  instating	
  a	
  policy	
  measure	
  that	
  forces	
  the	
  individual	
  to	
  do	
  something	
  
beneficial,	
  which	
  the	
  individual	
  would	
  otherwise	
  not	
  have	
  done,	
  maybe	
  due	
  to	
  
ignorance	
  or	
  weakness	
  of	
  will	
  or	
  for	
  other	
  reasons.	
  Examples	
  that	
  come	
  to	
  mind	
  are	
  
seatbelt	
  or	
  helmet	
  laws,	
  or	
  pension	
  schemes	
  and	
  health	
  insurance.3	
  In	
  each	
  case,	
  the	
  
individual	
  is	
  forced	
  to	
  something	
  it	
  would	
  otherwise	
  not	
  do	
  (wear	
  an	
  inconvenient	
  
helmet,	
  pay	
  for	
  pensions	
  or	
  health	
  insurance)	
  in	
  order	
  to	
  improve	
  its	
  well-­‐being	
  (by	
  
avoiding	
  poverty	
  in	
  old	
  age,	
  serious	
  injuries	
  in	
  the	
  case	
  of	
  an	
  accident	
  or	
  being	
  able	
  to	
  
afford	
  treatment	
  in	
  the	
  case	
  of	
  sickness).	
  Typically,	
  thus,	
  paternalism	
  involves	
  a	
  trade-­‐off	
  
between	
  welfare	
  and	
  autonomy	
  or	
  liberty	
  (e.g.,	
  Hausman	
  and	
  McPherson,	
  1994,	
  p.	
  
399).4	
  

Economists	
  of	
  liberal	
  persuasion	
  oppose	
  paternalism	
  and	
  subscribe	
  to	
  the	
  value	
  
judgement	
  of	
  normative	
  individualism	
  (Buchanan,	
  1991,	
  ch.	
  18,	
  Hausman	
  and	
  
McPherson,	
  2008,	
  pp.	
  237-­‐238),	
  the	
  principle	
  that	
  “assigns	
  a	
  higher	
  moral	
  value	
  to	
  the	
  
individual	
  than	
  to	
  the	
  community	
  or	
  society,	
  and	
  which	
  consequently	
  advocates	
  leaving	
  
individuals	
  free	
  to	
  act	
  as	
  they	
  think	
  most	
  conducive	
  to	
  their	
  self-­‐interest”	
  (Macpherson,	
  
1991,	
  p.	
  790).	
  Normative	
  (or	
  ethical)	
  individualism	
  then	
  less	
  abstractly	
  is	
  defended	
  by	
  
economists	
  in	
  the	
  form	
  of	
  the	
  principle	
  of	
  consumer	
  sovereignty,	
  i.e.	
  the	
  principle	
  that	
  
individual	
  preferences	
  are	
  given	
  and	
  not	
  to	
  be	
  judged	
  by	
  some	
  external	
  force.	
  	
  

Anti-­‐paternalism	
  (or	
  consumer	
  sovereignty)	
  features	
  prominently	
  in	
  economics	
  
textbooks	
  today	
  and	
  is	
  also	
  often	
  praised	
  as	
  being	
  ethically	
  neutral	
  (Gintis,	
  1974,	
  p.	
  415),	
  
not	
  imposing	
  external	
  ethical	
  judgements	
  on	
  individuals.	
  For	
  the	
  anti-­‐paternalist,	
  the	
  
only	
  cases	
  in	
  which	
  policy	
  intervention	
  is	
  permissible	
  are	
  those	
  of	
  market	
  failure,	
  when	
  

	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  

2	
   A	
   slightly	
   less	
   compact	
   but	
   more	
   precise	
   definition	
   is:	
   “X	
   acts	
   paternalistically	
   towards	
   Y	
   by	
  
doing	
  (omitting)	
  Z	
  iff	
  (1)	
  Z	
  (or	
  its	
  omission)	
  interferes	
  with	
  the	
  liberty	
  or	
  autonomy	
  of	
  Y.	
  (2)	
  X	
  does	
  
so	
  without	
  the	
  consent	
  of	
  Y	
  (3)	
  X	
  does	
  so	
  just	
  because	
  Z	
  will	
  improve	
  the	
  welfare	
  of	
  Y	
  (where	
  this	
  
includes	
  preventing	
  his	
  welfare	
  from	
  diminishing),	
  or	
  in	
  some	
  way	
  promote	
  the	
  interests,	
  values,	
  
or	
  good	
  of	
  Y.”	
  (Dworkin,	
  2010,	
  no	
  page	
  number	
  given).	
  All	
  three	
  conditions	
  could	
  be	
  subjected	
  to	
  
further	
  philosophical	
  scrutiny	
  (Dworkin,	
  2010)	
  and	
  are	
  not	
  as	
  clear	
  cut	
  as	
  they	
  might	
  prima	
  facie	
  
seem:	
  would	
   hiding	
   the	
   sleeping	
   pills	
   of	
   your	
   suicidal	
   partner	
   limit	
   the	
   liberty	
   or	
   autonomy	
   of	
  
your	
  partner	
  (1)?	
  Or	
  what	
  about	
  consent	
  (2)	
  if	
  the	
  “beneficiary”	
  of	
  the	
  paternalist	
  intervention	
  is	
  
not	
  even	
  aware	
  of	
  the	
  intervention?	
  Or	
  what	
  about	
  policies	
  that	
  have	
  other	
  goals	
  in	
  addition	
  to	
  
the	
  welfare	
  of	
  the	
  targeted	
  individuals	
  (3)?	
  
3	
  Note	
   that	
  examples	
  of	
  policies	
   that	
  are	
  purely	
  paternalistic	
  are	
  difficult	
   to	
  come	
  by	
   (Dworkin,	
  
1972,	
   p.	
   65).	
   Even	
   in	
   the	
   above-­‐mentioned	
   examples,	
   besides	
   “protecting”	
   the	
   individual	
   from	
  
itself,	
  an	
  additional	
  motivation	
  might	
   lie	
   in	
   reducing	
  externalities,	
  e.g.	
  when	
  helmet	
  or	
  seatbelt	
  
laws	
  reduce	
  the	
  cost	
  of	
  injuries	
  to	
  the	
  social	
  health	
  care	
  system.	
  
4	
   Note	
   that	
   one	
   could	
   also	
   conceive	
   of	
   paternalism	
   involving	
   a	
   trade-­‐off	
   in	
   present	
   liberty	
   for	
  
future	
   liberty,	
   when	
   one’s	
   liberties	
   today	
   are	
   curtailed	
   in	
   order	
   to	
   have	
   larger	
   liberties	
   in	
   the	
  
future	
  as	
  a	
   result	
   (a	
   case	
   in	
  point	
  would	
  be	
  a	
  definition	
  of	
  welfare	
   that	
   includes	
   liberties).	
  This	
  
case	
  of	
  trade-­‐off	
  might	
  actually	
  be	
  easier	
  to	
  defend	
  by	
  the	
  paternalist	
  (see	
  Dworkin,	
  1972).	
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markets	
  malfunction	
  and	
  fail	
  to	
  allow	
  consumers	
  to	
  satisfy	
  their	
  preferences	
  (a	
  staunch	
  
defender	
  of	
  anti-­‐paternalism,	
  even	
  in	
  the	
  case	
  of	
  incoherent	
  preferences	
  is	
  Robert	
  
Sugden,	
  see	
  e.g.,	
  Sugden	
  2004,	
  2008,	
  2011).5	
  One	
  can	
  defend	
  normative	
  individualism	
  by	
  
noting	
  that	
  “the	
  individual	
  chooses	
  that	
  which	
  he	
  chooses”	
  and	
  whether	
  this	
  choice	
  is	
  
optimal	
  is	
  irrelevant	
  as	
  “[a]ll	
  there	
  is	
  are	
  individual	
  choices…”	
  (Buchanan,	
  1991,	
  pp.	
  225-­‐
226).	
  More	
  often,	
  however,	
  normative	
  individualism	
  is	
  defended	
  on	
  the	
  grounds	
  of	
  
“epistemic	
  privilege”	
  (ibid.),	
  viz.	
  the	
  contention	
  that	
  the	
  individual	
  knows	
  best	
  about	
  her	
  
own	
  interests	
  and	
  no	
  benevolent	
  planner	
  can	
  know	
  better.	
  This	
  lies	
  at	
  the	
  heart	
  of	
  John	
  
Stuart	
  Mill’s	
  classical	
  (utilitarian)	
  defence	
  of	
  anti-­‐paternalism:	
  

“But	
  neither	
  one	
  person,	
  nor	
  any	
  number	
  of	
  persons,	
  is	
  warranted	
  in	
  saying	
  to	
  
another	
  human	
  creature	
  of	
  ripe	
  years,	
  that	
  he	
  shall	
  not	
  do	
  with	
  his	
  life	
  for	
  his	
  
own	
  benefit	
  what	
  he	
  chooses	
  to	
  do	
  with	
  it.	
  He	
  is	
  the	
  person	
  most	
  interested	
  in	
  
his	
  own	
  well-­‐being,	
  the	
  interest	
  which	
  any	
  other	
  person,	
  except	
  in	
  cases	
  of	
  
strong	
  personal	
  attachment,	
  can	
  have	
  in	
  it,	
  is	
  trifling,	
  compared	
  to	
  that	
  which	
  he	
  
himself	
  has;	
  …	
  with	
  respect	
  to	
  his	
  own	
  feelings	
  and	
  circumstances,	
  the	
  most	
  
ordinary	
  man	
  or	
  woman	
  has	
  means	
  of	
  knowledge	
  immeasurably	
  surpassing	
  
those	
  that	
  can	
  be	
  possessed	
  by	
  any	
  one	
  else.”	
  (Mill,	
  1869[1991],	
  p.	
  91)	
  

Resulting	
  from	
  this	
  insight,	
  Mill	
  then	
  judges	
  that	
  the	
  harm	
  of	
  interfering	
  with	
  an	
  
individual	
  is	
  far	
  greater	
  than	
  having	
  the	
  individual	
  commit	
  errors.	
  

“All	
  errors	
  which	
  he	
  is	
  likely	
  to	
  commit	
  against	
  advice	
  and	
  warning,	
  are	
  far	
  
outweighed	
  by	
  the	
  evil	
  of	
  allowing	
  others	
  to	
  constrain	
  him	
  to	
  what	
  they	
  deem	
  
his	
  good.”	
  (ibid.,	
  p.	
  92)	
  

By	
  the	
  utilitarian	
  principle,	
  he	
  then	
  rejects	
  paternalism	
  and	
  arrives	
  at	
  his	
  “harm	
  
principle”,	
  i.e.	
  the	
  principle	
  that	
  only	
  harm	
  to	
  others	
  justifies	
  the	
  interference	
  in	
  a	
  
person’s	
  life	
  and	
  actions.6	
  A	
  similar	
  anti-­‐paternalist	
  stance	
  is	
  taken	
  by	
  Jeremy	
  Bentham,	
  
evidenced	
  in	
  his	
  assertion	
  that	
  push-­‐pin	
  and	
  poetry	
  should	
  be	
  considered	
  of	
  equal	
  value	
  
given	
  they	
  result	
  in	
  equal	
  pleasure	
  (Bentham,	
  1830,	
  p.	
  206,	
  Sugden,	
  2006,	
  p.	
  34).	
  

It	
  becomes	
  apparent	
  now	
  that	
  with	
  the	
  advent	
  of	
  behavioural	
  economics	
  and	
  a	
  legion	
  of	
  
findings	
  on	
  individual	
  behaviour	
  that	
  falls	
  short	
  of	
  full	
  economic	
  rationality,	
  the	
  idea	
  that	
  
the	
  individual	
  actually	
  knows	
  best	
  about	
  his	
  interests,	
  has	
  lost	
  some	
  credibility.7	
  While	
  

	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  

5	
  Paternalists	
  and	
  anti-­‐paternalists	
  usually	
  also	
  tend	
  to	
  agree	
  that	
  paternalism	
  is	
  warranted	
  in	
  the	
  
case	
  of	
  minors	
  or	
  people	
  that	
  are	
  mentally	
  not	
  competent	
  to	
  judge	
  for	
  themselves.	
  
6	
  “That	
  principle	
  is,	
  that	
  the	
  sole	
  end	
  for	
  which	
  mankind	
  are	
  warranted,	
  individually	
  or	
  collectively	
  
in	
   interfering	
  with	
   the	
   liberty	
  of	
  action	
  of	
  any	
  of	
   their	
  number,	
   is	
   self-­‐protection.	
  That	
   the	
  only	
  
purpose	
  for	
  which	
  power	
  can	
  be	
  rightfully	
  exercised	
  over	
  any	
  member	
  of	
  a	
  civilized	
  community,	
  
against	
   his	
  will,	
   is	
   to	
   prevent	
   harm	
   to	
   others.	
   His	
   own	
   good,	
   either	
   physical	
   or	
  moral,	
   is	
   not	
   a	
  
sufficient	
  warrant.	
  He	
  cannot	
  rightfully	
  be	
  compelled	
  to	
  do	
  or	
  forbear	
  because	
  it	
  will	
  be	
  better	
  for	
  
him	
  to	
  do	
  so,	
  because	
  it	
  will	
  make	
  him	
  happier,	
  because,	
  in	
  the	
  opinions	
  of	
  others,	
  to	
  do	
  so	
  would	
  
be	
  wise,	
  or	
  even	
  right.”	
  (Mill	
  1869[1991],	
  p.	
  30.)	
  
7	
  Note	
   that	
   a	
   defence	
   of	
   anti-­‐paternalism	
   along	
   utilitarian	
   lines	
   seemed	
  weak	
   even	
  before	
   the	
  
advent	
   of	
   behavioural	
   economics	
   (see	
   more	
   extensively	
   Dworkin,	
   1972,	
   pp.	
   74-­‐76):	
   Mill	
   also	
  
rejects	
  paternalism	
   in	
  his	
   treatise	
  based	
  on	
  other	
  more	
  Kantian	
  grounds,	
  arguing	
   that	
  choice	
   is	
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paternalism	
  traditionally	
  was	
  meant	
  to	
  further	
  the	
  well-­‐being	
  of	
  those	
  who	
  could	
  not	
  do	
  
so	
  on	
  their	
  own	
  (minors	
  or	
  mentally	
  incompetent	
  individuals	
  are	
  the	
  traditional	
  target	
  
group	
  for	
  paternalism),	
  the	
  line	
  of	
  argument	
  of	
  behavioural	
  economists	
  now	
  increases	
  
the	
  scope	
  for	
  paternalism	
  and	
  increases	
  the	
  category	
  of	
  “idiots”	
  (Camerer	
  et	
  al.,	
  2003,	
  p.	
  
1218)	
  to	
  include	
  the	
  typical	
  human	
  individual	
  (to	
  the	
  extent	
  it	
  makes	
  decision	
  errors).8	
  
Paternalism	
  becomes	
  less	
  focussed	
  on	
  groups	
  that	
  must	
  be	
  protected,	
  but	
  becomes	
  
more	
  situational	
  (ibid.):	
  all	
  of	
  us	
  might	
  benefit	
  from	
  paternalistic	
  intervention	
  in	
  certain	
  
situations.	
  

Behavioural	
  economists	
  thus	
  attack	
  anti-­‐paternalism	
  via	
  denying	
  the	
  plausibility	
  of	
  
“epistemic	
  privilege”	
  and	
  argue	
  that	
  experts	
  on	
  decision	
  heuristics	
  and	
  biases	
  actually	
  
know	
  better	
  than	
  the	
  individual,	
  thus	
  justifying	
  paternalistic	
  intervention.	
  As	
  such,	
  
proponents	
  of	
  libertarian	
  paternalism	
  subscribe	
  to	
  a	
  similar	
  definition	
  of	
  paternalism	
  as	
  
the	
  one	
  offered	
  above:	
  “…	
  a	
  policy	
  counts	
  as	
  paternalistic	
  if	
  it	
  is	
  selected	
  with	
  the	
  goal	
  of	
  
influencing	
  the	
  choices	
  of	
  affected	
  parties	
  in	
  a	
  way	
  that	
  will	
  make	
  those	
  parties	
  better	
  
off.”	
  (Thaler	
  and	
  Sunstein,	
  2003,	
  p.	
  175).	
  However,	
  the	
  idea	
  of	
  libertarian	
  paternalism9	
  is	
  
to	
  improve	
  people’s	
  well-­‐being	
  without	
  limiting	
  their	
  autonomy:	
  

“...our	
  emphasis	
  here	
  is	
  not	
  on	
  blocking	
  choices,	
  but	
  on	
  strategies	
  that	
  move	
  
people	
  in	
  welfare-­‐promoting	
  directions	
  while	
  also	
  allowing	
  freedom	
  of	
  choice.	
  
Evidence	
  of	
  bounded	
  rationality	
  and	
  problems	
  of	
  self-­‐control	
  is	
  sufficient	
  to	
  
suggest	
  that	
  such	
  strategies	
  are	
  worth	
  exploring.”	
  (Sunstein	
  and	
  Thaler,	
  2003,	
  p.	
  
1170)	
  	
  

Intervention	
  should	
  thus	
  be	
  designed	
  so	
  as	
  to	
  leave	
  individuals’	
  freedom	
  of	
  choice	
  intact	
  
but	
  “nudge”	
  (Thaler	
  and	
  Sunstein,	
  2008)	
  individuals	
  towards	
  a	
  choice	
  that	
  will	
  be	
  
considered	
  preferable	
  in	
  terms	
  of	
  the	
  nudgees’	
  assessment.	
  The	
  libertarian	
  paternalist	
  
tries	
  to	
  assess	
  the	
  costs	
  and	
  benefits	
  of	
  the	
  policy	
  in	
  light	
  of	
  the	
  beneficiaries’	
  best	
  
interest,	
  which	
  should	
  be	
  “measured	
  as	
  objectively	
  as	
  possible”	
  (Thaler	
  and	
  Sunstein,	
  
2003,	
  p.	
  175)	
  and	
  aims	
  at	
  a	
  policy	
  that	
  reflects	
  what	
  individuals	
  would	
  have	
  chosen	
  for	
  
themselves	
  if	
  they	
  were	
  fully	
  rational:	
  

“…	
  we	
  emphasize	
  the	
  possibility	
  that	
  in	
  some	
  cases	
  individuals	
  make	
  inferior	
  
choices,	
  choices	
  that	
  they	
  would	
  change	
  if	
  they	
  had	
  complete	
  information,	
  

	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  

valuable	
   in	
   itself	
   and	
   respect	
   for	
   a	
   person	
   (treating	
   a	
   person	
   as	
   end,	
   not	
   as	
   a	
  means)	
   should	
  
prompt	
  anti-­‐paternalism	
  (on	
  Mill’s	
  view	
  on	
  paternalism,	
  see	
  also	
  Arneson,	
  1989).	
  
8	
  By	
  referring	
  to	
  “idiots”,	
  Camerer	
  et	
  al.	
  2003	
  quote	
  an	
  early	
  legal	
  case	
  where	
  the	
  justification	
  for	
  
paternalism	
  was	
   spelled	
   out	
  with	
   respect	
   to	
   those	
  who	
   cannot	
  make	
   competent	
   decisions	
   for	
  
themselves,	
   namely	
   “idiots,	
  minors	
   or	
  married	
  women”	
   (Rogers	
   v.	
   Higgins,	
   1868,	
   quoted	
   from	
  
Camerer	
  et	
  al.,	
  2003,	
  p.	
  1213	
  fn	
  5).	
  
9	
  Libertarian	
  paternalism	
  is	
  sometimes	
  also	
  called:	
  “soft”	
  or	
  “light	
  paternalism”	
  (see	
  Loewenstein	
  
and	
  Haisley,	
  2008,	
   for	
  a	
   survey).	
   It	
   is	
   very	
   similar	
   to	
   “asymmetric	
  paternalism”	
   (Camerer	
  et	
  al.,	
  
2003),	
  which	
   is	
  defined	
  not	
   in	
   terms	
  of	
  not	
   limiting	
   choice	
  options	
  but	
   through	
  asymmetrically	
  
benefitting	
  individuals	
  making	
  decision	
  errors	
  while	
  imposing	
  small	
  costs	
  on	
  individuals	
  who	
  act	
  
completely	
   rational.	
   For	
   the	
   purpose	
   of	
   the	
   present	
   paper	
   I’ll	
   focus	
   on	
   libertarian	
   paternalism	
  
while	
  noting	
   that	
   the	
   two	
  are	
   rather	
  similar	
   in	
  many	
  cases	
  and	
  most	
  of	
   the	
  discussion	
  will	
  also	
  
apply	
  to	
  asymmetric	
  paternalism.	
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unlimited	
  cognitive	
  abilities,	
  and	
  no	
  lack	
  of	
  willpower.”	
  (Thaler	
  and	
  Sunstein,	
  
2003,	
  p.	
  175)	
  

An	
  example	
  of	
  such	
  a	
  libertarian	
  paternalist	
  policy	
  would	
  be	
  the	
  setting	
  of	
  default	
  rules,	
  
for	
  example	
  for	
  pension	
  schemes	
  (Choi	
  et	
  al.	
  2004,	
  Madrian	
  and	
  Shea,	
  2001):	
  
participation	
  in	
  these	
  schemes	
  tends	
  to	
  be	
  low	
  despite	
  the	
  fact	
  that	
  most	
  individuals	
  
seem	
  to	
  want	
  to	
  save	
  for	
  their	
  retirement	
  (as	
  e.g.	
  evidenced	
  by	
  surveys)	
  and	
  despite	
  the	
  
fact	
  that	
  employer	
  matching	
  mechanisms	
  add	
  “free”	
  money	
  for	
  the	
  individuals	
  to	
  the	
  
plan.	
  Changing	
  the	
  default	
  from	
  opt-­‐in	
  to	
  opt-­‐out	
  (individuals	
  are	
  enrolled	
  in	
  pension	
  
schemes	
  automatically	
  (by	
  default)	
  but	
  are	
  allowed	
  to	
  opt	
  out	
  of	
  the	
  scheme	
  if	
  they	
  wish	
  
to	
  do	
  so)	
  was	
  shown	
  to	
  dramatically	
  increase	
  participation	
  (Choi	
  et	
  al.,	
  2004).	
  Status-­‐
quo-­‐bias	
  was	
  conjectured	
  to	
  be	
  the	
  root	
  cause	
  preventing	
  individuals	
  from	
  choosing	
  the	
  
preferred	
  and	
  welfare-­‐increasing	
  option.	
  Similarly,	
  automatically	
  tying	
  pension	
  savings	
  
increases	
  to	
  salary	
  increases	
  can	
  prevent	
  under-­‐saving	
  by	
  using	
  this	
  status-­‐quo-­‐bias	
  
(once	
  the	
  automatism	
  is	
  in	
  place,	
  individuals	
  tend	
  to	
  not	
  opt-­‐out	
  and	
  loss	
  aversion	
  is	
  
circumvented	
  since	
  individuals	
  never	
  consider	
  the	
  portion	
  of	
  their	
  salary	
  increase	
  as	
  
foregone	
  earnings;	
  see	
  Thaler	
  and	
  Benartzi,	
  2004).	
  

Ill-­‐informed,	
  weak-­‐willed	
  individuals	
  are	
  thus	
  “nudged”	
  towards	
  a	
  welfare-­‐improving	
  
behaviour	
  (saving	
  for	
  their	
  pensions)	
  while	
  any	
  rational	
  individual	
  could	
  opt	
  out	
  if	
  with	
  
no	
  or	
  just	
  small	
  costs.	
  Other	
  instruments	
  in	
  the	
  toolkit	
  of	
  the	
  libertarian	
  paternalist	
  are	
  
“required	
  active	
  choosing”	
  (mandated	
  choice),	
  which	
  can	
  accompany	
  default	
  rules.	
  
Required	
  active	
  choosing	
  works	
  well	
  with	
  yes/no	
  questions	
  (e.g.	
  as	
  regards	
  organ	
  
donations)	
  but	
  it	
  might	
  work	
  much	
  less	
  well	
  when	
  individuals	
  face	
  many	
  choices	
  
(Sunstein	
  and	
  Thaler,	
  2003,	
  p.	
  1173),	
  such	
  as	
  between	
  thousands	
  of	
  mutual	
  funds	
  to	
  put	
  
their	
  401(k)	
  contributions	
  into	
  (Iyengar	
  et	
  al.,	
  2003).	
  Additional	
  instruments	
  are	
  “cooling	
  
off	
  periods”	
  (individuals	
  can	
  impulsively	
  purchase	
  things	
  at	
  will	
  but	
  can	
  later	
  on	
  reverse	
  
their	
  decisions	
  for	
  a	
  limited	
  period	
  of	
  time)	
  or	
  the	
  “debiasing”	
  and	
  “reframing”	
  of	
  
consumer	
  choices	
  (Trout,	
  2005).	
  While	
  debiasing	
  would	
  aim	
  to	
  present	
  relevant	
  
information	
  in	
  the	
  format	
  that	
  is	
  most	
  conducive	
  to	
  a	
  well-­‐informed	
  rational	
  decision	
  
and	
  aims	
  to	
  help	
  people	
  avoid	
  making	
  errors,	
  reframing	
  can	
  go	
  a	
  step	
  further	
  in	
  
exploiting	
  framing	
  so	
  as	
  to	
  manipulate	
  people	
  in	
  choosing	
  that	
  which	
  is	
  in	
  their	
  (alleged)	
  
best	
  interest.	
  Similarly,	
  it	
  has	
  been	
  suggested	
  to	
  use	
  default	
  options	
  as	
  “anchors”:	
  if	
  
individuals	
  have	
  no	
  well-­‐formed	
  preference,	
  giving	
  out	
  defaults	
  or	
  specifying	
  ranges	
  in	
  
mandated	
  choice	
  exercises	
  can	
  give	
  individuals	
  useful	
  hints	
  about	
  where	
  their	
  
preference	
  should	
  lie	
  from	
  the	
  point	
  of	
  view	
  of	
  the	
  paternalist	
  (Sunstein	
  and	
  Thaler,	
  
2003,	
  p.	
  1177).	
  Finally,	
  Camerer	
  (2006)	
  suggests	
  issuing	
  learner’s	
  permits	
  in	
  a	
  wide	
  range	
  
of	
  fields	
  where	
  individual	
  decisions	
  are	
  error-­‐prone,	
  such	
  as	
  borrowing	
  and	
  credit	
  card	
  
use.10	
  

In	
  sum,	
  behavioural	
  economists	
  justify	
  paternalistic	
  intervention	
  with	
  bias	
  and	
  irrational	
  
decisions	
  of	
  individuals	
  (we	
  could	
  call	
  this	
  the	
  “weak	
  form”	
  of	
  the	
  behavioural	
  

	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  

10	
   These	
   instruments	
   can	
   be	
   combined	
  with	
   other	
   procedural	
   or	
   even	
   substantive	
   constraints,	
  
thus	
  posing	
  more	
  severe	
  restrictions	
  of	
  individuals’	
  liberties.	
  For	
  example,	
  opt-­‐out	
  can	
  be	
  limited	
  
to	
  specified	
  waiting	
  periods	
  or	
  other	
  substantive	
  constraints,	
  e.g.	
  conditions	
  under	
  which	
  opt-­‐out	
  
will	
  be	
  possible	
  or	
  not	
  (Thaler	
  and	
  Sunstein,	
  2003,	
  pp.	
  1188-­‐1190).	
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economists’	
  argument).	
  Defenders	
  of	
  libertarian	
  paternalism	
  can	
  go	
  one	
  step	
  further	
  
and	
  argue	
  that	
  many	
  policy	
  measures	
  by	
  the	
  state	
  rely	
  on	
  framing	
  no	
  matter	
  what	
  and	
  
thus	
  paternalism	
  is	
  “inevitable”	
  (Thaler	
  and	
  Sunstein,	
  2003,	
  p.	
  177):	
  if	
  individual	
  choices	
  
depend	
  on	
  the	
  way	
  they	
  are	
  being	
  framed,	
  then	
  there	
  is	
  no	
  neutral	
  way	
  of	
  presenting	
  
individuals	
  with	
  choices	
  and	
  the	
  state	
  cannot	
  avoid	
  being	
  paternalistic.	
  In	
  this	
  “strong	
  
form”	
  of	
  the	
  argument,	
  defenders	
  of	
  libertarian	
  paternalism	
  claim	
  that	
  the	
  inevitability	
  
of	
  paternalism	
  makes	
  the	
  anti-­‐paternalist	
  stance	
  of	
  standard	
  economics	
  “incoherent”	
  
(ibid.).	
  Whether	
  these	
  claims	
  are	
  plausible	
  will	
  be	
  the	
  focus	
  of	
  the	
  following	
  section.	
  

3. Libertarian paternalism from an evolutionary 
perspective 
Libertarian	
  paternalism	
  has	
  sparked	
  a	
  lively	
  debate	
  in	
  recent	
  years	
  having	
  offered	
  
scholars	
  the	
  opportunity	
  to	
  explore	
  the	
  normative	
  implications	
  of	
  behavioural	
  
economics.	
  Typical	
  lines	
  of	
  defence	
  centre	
  on	
  the	
  idea	
  that	
  large	
  welfare	
  gains	
  can	
  be	
  
realized	
  by	
  helping	
  less	
  rationally	
  calculating	
  individuals	
  to	
  overcome	
  their	
  bias.	
  
Compared	
  to	
  these	
  welfare	
  gains,	
  reductions	
  in	
  autonomy	
  or	
  freedom	
  of	
  choice	
  are	
  
allegedly	
  small	
  (e.g.,	
  Trout,	
  2005,	
  Thaler	
  and	
  Sunstein,	
  2008,	
  Camerer	
  et	
  al.,	
  2003).	
  It	
  is	
  
usually	
  argued	
  that	
  paternalism	
  is	
  justified	
  in	
  situations	
  that	
  are	
  complex	
  and	
  where	
  
people	
  lack	
  experience	
  in	
  decision-­‐making.	
  Experts	
  here	
  are	
  assumed	
  to	
  be	
  more	
  
knowledgeable	
  and	
  the	
  potential	
  for	
  improving	
  people’s	
  choice	
  is	
  stressed	
  (Loewenstein	
  
and	
  Haisley,	
  2008,	
  p.	
  8).	
  Moreover,	
  libertarian	
  paternalists	
  often	
  defend	
  intervention	
  
with	
  the	
  assumed	
  consent,	
  i.e.	
  people	
  allegedly	
  want	
  to	
  be	
  nudged.11	
  Objections	
  against	
  
libertarian	
  paternalism	
  come	
  from	
  a	
  variety	
  of	
  directions,	
  most	
  viciously	
  from	
  
libertarians	
  who	
  deny	
  that	
  libertarian	
  paternalism	
  is	
  libertarian	
  or	
  in	
  any	
  way	
  liberty-­‐
preserving	
  (Mitchell,	
  2005,	
  White,	
  2008).	
  It	
  has	
  also	
  been	
  disputed	
  whether	
  libertarian	
  
paternalism	
  is	
  liberal	
  and	
  respects	
  individual	
  subjectivity	
  and	
  heterogeneity	
  (Gruene-­‐
Yanoff,	
  2012).	
  In	
  this	
  tradition	
  fall	
  also	
  arguments	
  that	
  question	
  the	
  inevitability	
  of	
  
paternalism,	
  even	
  when	
  preferences	
  are	
  incoherent	
  (Sugden,	
  2008,	
  2011).	
  Similarly,	
  
critiques	
  from	
  a	
  liberal	
  tradition	
  have	
  focussed	
  on	
  rejecting	
  the	
  idea	
  that	
  autonomy	
  and	
  
liberty	
  should	
  be	
  equated	
  with	
  freedom	
  of	
  choice	
  (Qizilbash,	
  2009).	
  Other	
  definitional	
  
objections	
  have	
  been	
  made	
  with	
  regard	
  to	
  the	
  informational	
  campaign	
  tool	
  from	
  the	
  
libertarian	
  paternalist’s	
  toolbox	
  (Hausman	
  and	
  Welch,	
  2010):	
  informing	
  individuals	
  
about	
  their	
  biases	
  and	
  framing	
  information	
  in	
  a	
  way	
  that	
  does	
  not	
  distort	
  decision-­‐
making	
  do	
  not	
  count	
  as	
  paternalism	
  under	
  the	
  canonical	
  definition	
  of	
  paternalism	
  (see	
  
above).	
  More	
  traditional	
  critiques	
  in	
  a	
  public	
  choice	
  theoretic	
  spirit	
  doubt	
  the	
  will	
  and	
  
ability	
  of	
  government	
  to	
  correct	
  bias	
  (Glaeser,	
  2006).	
  It	
  is	
  not	
  the	
  purpose	
  of	
  the	
  present	
  
paper	
  to	
  survey	
  the	
  whole	
  debate	
  (see	
  Rebonato,	
  2012,	
  for	
  a	
  rather	
  comprehensive	
  
overview).	
  Rather,	
  in	
  the	
  present	
  paper	
  I	
  want	
  to	
  analyse	
  to	
  what	
  extent	
  subscribing	
  to	
  
an	
  evolutionary	
  methodology	
  and	
  world-­‐view	
  makes	
  libertarian	
  paternalism	
  a	
  plausible	
  

	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  

11	
   People	
   might	
   want	
   to	
   be	
   nudged	
   in	
   some	
   cases.	
   However,	
   according	
   to	
   our	
   definition	
   of	
  
paternalism,	
  nudging	
  people	
  who	
  consent	
  to	
  this	
  is	
  no	
  longer	
  paternalism	
  (Sugden,	
  2011,	
  p.	
  32).	
  
Moreover,	
  people	
  enjoy	
  making	
  decisions	
  and	
  in	
  many	
  cases,	
  one	
  could	
  as	
  easily	
  argue	
  that	
  they	
  
want	
  to	
  be	
  offered	
  the	
  possibility	
  to	
  choose	
  and	
  resent	
  being	
  manipulated	
  (see	
  Rebonato,	
  2012).	
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policy	
  tool	
  or	
  not.	
  Such	
  an	
  analysis	
  is	
  necessary	
  because	
  of	
  the	
  normative	
  nature	
  of	
  the	
  
debate.	
  Depending	
  on	
  the	
  methodological	
  outlook	
  scholars	
  of	
  libertarian	
  paternalism	
  
hold,	
  different	
  arguments	
  to	
  the	
  viability	
  of	
  libertarian	
  paternalism	
  can	
  be	
  given	
  
different	
  weights.	
  For	
  example,	
  libertarians,	
  on	
  the	
  one	
  hand,	
  put	
  strong	
  emphasis	
  on	
  
arguments	
  relating	
  to	
  the	
  autonomy-­‐	
  and	
  liberty-­‐decreasing	
  nature	
  of	
  some	
  of	
  the	
  
proposed	
  interventions.	
  Behavioural	
  economists,	
  on	
  the	
  other	
  hand,	
  stress	
  the	
  fallibility	
  
of	
  human	
  decision-­‐making	
  and	
  the	
  loss	
  of	
  welfare	
  as	
  trumping	
  libertarian	
  concerns.	
  In	
  a	
  
similar	
  vein,	
  I	
  will	
  argue	
  that	
  evolutionary	
  economists,	
  qua	
  their	
  focus	
  on	
  the	
  dynamics	
  
of	
  economic	
  phenomena,	
  should	
  pay	
  particular	
  attention	
  to	
  a	
  number	
  of	
  features	
  of	
  
libertarian	
  paternalism	
  that	
  are	
  usually	
  neglected	
  in	
  a	
  static	
  mode	
  of	
  analysis,	
  viz.	
  the	
  
preference	
  dynamics	
  entailed	
  by	
  paternalistic	
  intervention.	
  Before	
  discussing	
  these	
  
arguments	
  in	
  more	
  detail,	
  it	
  is	
  useful	
  to	
  spell	
  out	
  what	
  I	
  hold	
  to	
  be	
  a	
  plausible	
  
characterization	
  of	
  the	
  key	
  two	
  features	
  of	
  evolutionary	
  economics	
  (Witt,	
  1987,	
  2008,	
  
Binder,	
  2010).	
  The	
  first	
  feature	
  of	
  evolutionary	
  economics	
  is	
  its	
  focus	
  on	
  evolutionary	
  
change.	
  Opposed	
  to	
  being	
  merely	
  dynamic,	
  evolutionary	
  change	
  exhibits	
  historicity,	
  is	
  
thus	
  irreversible.	
  Opposed	
  to	
  dealing	
  with	
  closed	
  systems,	
  evolutionary	
  economics’	
  
focus	
  is	
  on	
  open	
  systems,	
  where	
  the	
  economy	
  is	
  understood	
  as	
  driven	
  by	
  change	
  
resulting	
  from	
  the	
  creation	
  and	
  dissemination	
  of	
  novelty	
  (Witt,	
  2003).	
  In	
  these	
  
continuously	
  evolving	
  systems,	
  the	
  notion	
  of	
  equilibrium	
  becomes	
  untenable	
  (Metcalfe,	
  
2001,	
  Nelson	
  and	
  Winter,	
  1982,	
  p.	
  356)	
  and	
  individual	
  behaviour	
  cannot	
  be	
  well	
  
characterized	
  by	
  optimization.	
  It	
  rather	
  is	
  conceptualized	
  as	
  the	
  adaptation	
  to	
  new	
  
environments	
  via	
  learning.	
  Assuming	
  preferences	
  to	
  be	
  (a	
  priori)	
  fixed	
  and	
  stable	
  is	
  no	
  
longer	
  viable,	
  shifting	
  the	
  focus	
  to	
  the	
  analysis	
  of	
  preference	
  change	
  dynamics	
  (Witt,	
  
2001,	
  Binder,	
  2010,	
  Witt	
  and	
  Schubert,	
  2013).	
  The	
  second	
  feature	
  is	
  closely	
  related	
  to	
  
the	
  strong	
  uncertainty	
  characterizing	
  endogenously	
  changing	
  systems:	
  Human	
  
rationality	
  and	
  decision-­‐making	
  has	
  evolved	
  to	
  deal	
  with	
  specific	
  problems	
  posed	
  by	
  the	
  
environment	
  and	
  cannot	
  easily	
  be	
  conceptualized	
  with	
  the	
  rational	
  choice	
  model	
  of	
  
Olympic	
  rationality.	
  This	
  prompts	
  a	
  “naturalistic	
  methodology”	
  (Witt,	
  1987)	
  or	
  a	
  
behavioural	
  economics	
  understanding	
  of	
  human	
  rationality.	
  Taking	
  recourse	
  to	
  findings	
  
of	
  biology,	
  psychology	
  and	
  other	
  behavioural	
  sciences	
  gives	
  us	
  a	
  better-­‐founded	
  
understanding	
  of	
  human	
  rationality.	
  This	
  second	
  feature	
  of	
  evolutionary	
  economics	
  
prima	
  facie	
  prompts	
  the	
  hypothesis	
  that	
  libertarian	
  paternalism	
  would	
  be	
  as	
  welcome	
  to	
  
evolutionary	
  scholars	
  as	
  it	
  is	
  to	
  behavioural	
  economists.12	
  	
  

To	
  what	
  extent	
  can	
  an	
  evolutionary	
  outlook	
  support	
  libertarian	
  paternalism?	
  In	
  the	
  
following	
  I	
  will	
  discuss	
  three	
  arguments	
  in	
  favour	
  of	
  libertarian	
  paternalism	
  and	
  a	
  
number	
  of	
  objections	
  against	
  it.	
  The	
  arguments	
  pro	
  libertarian	
  paternalism	
  I	
  will	
  call	
  the	
  
fairness	
  argument,	
  the	
  autonomy	
  argument	
  and	
  the	
  faulty	
  preference	
  learning	
  
argument.	
  The	
  fairness	
  argument	
  in	
  favour	
  of	
  libertarian	
  paternalism	
  rests	
  on	
  the	
  
empirical	
  fact	
  that	
  cognitive	
  abilities	
  are	
  not	
  equally	
  distributed	
  and	
  that	
  a	
  subset	
  of	
  
people	
  makes	
  decisions	
  that	
  are	
  not	
  furthering	
  their	
  interest	
  as	
  much	
  as	
  well-­‐informed	
  
decisions	
  could	
  do.	
  Compared	
  to	
  other	
  individuals,	
  this	
  subset	
  of	
  people	
  thus	
  achieves	
  

	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  

12	
   In	
   my	
   understanding	
   evolutionary	
   economics	
   thus	
   extends	
   behavioural	
   economics	
   with	
   a	
  
dynamic	
   (evolutionary)	
   perspective	
   and	
   a	
   focus	
   on	
   the	
   motivational	
   underpinnings	
   of	
   human	
  
decision-­‐making	
  (Witt,	
  2012).	
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lower	
  levels	
  of	
  welfare	
  as	
  a	
  result	
  of	
  decisions	
  errors	
  and	
  biases.	
  This	
  empirical	
  fact	
  then	
  
can	
  give	
  support	
  to	
  the	
  value	
  judgement	
  that	
  fairness	
  (or	
  justice)	
  would	
  obligate	
  the	
  
paternalist	
  to	
  help	
  the	
  less	
  able	
  in	
  reaching	
  higher	
  levels	
  of	
  welfare	
  (see,	
  e.g.,	
  Arneson,	
  
1989,	
  p.	
  412).	
  Essentially,	
  this	
  argument	
  also	
  draws	
  on	
  the	
  conviction	
  that	
  welfare	
  is	
  
more	
  important	
  than	
  autonomy	
  and	
  paternalism	
  is	
  justified.	
  Ultimately,	
  however,	
  the	
  
justifying	
  value	
  judgement	
  is	
  fairness,	
  not	
  welfare.	
  In	
  a	
  strong	
  form,	
  this	
  argument	
  can	
  
even	
  dictate	
  that	
  paternalism	
  that	
  imposes	
  costs	
  (how	
  minimal	
  they	
  might	
  be	
  in	
  the	
  case	
  
of	
  libertarian	
  paternalism)	
  on	
  the	
  better	
  abled	
  individuals	
  (who	
  might	
  have	
  to	
  reverse	
  
default	
  rule	
  decisions)	
  is	
  justified	
  for	
  fairness	
  reasons	
  if	
  the	
  less	
  well-­‐able	
  profit	
  from	
  it.	
  
It	
  should	
  be	
  noted	
  that	
  these	
  redistributive	
  considerations	
  cannot	
  be	
  considered	
  
libertarian	
  under	
  any	
  usual	
  definition	
  of	
  libertarianism	
  (see	
  Valentyne,	
  2012,	
  Mitchell,	
  
2005).	
  

The	
  autonomy	
  argument	
  takes	
  the	
  anti-­‐paternalist	
  objection	
  that	
  paternalism	
  decreases	
  
individuals’	
  autonomy	
  and	
  liberty	
  and	
  puts	
  it	
  on	
  its	
  head.	
  The	
  very	
  fact	
  that	
  individuals’	
  
choices	
  are	
  influenced	
  by	
  the	
  environment	
  and	
  institutional	
  setups	
  is	
  taken	
  as	
  evidence	
  
that	
  not	
  interfering	
  with	
  individuals’	
  choices	
  might	
  threaten	
  their	
  autonomy	
  (Sunstein	
  
and	
  Thaler,	
  2008,	
  p.	
  1170):	
  the	
  true	
  danger	
  thus	
  lies	
  in	
  biased	
  decisions	
  an	
  individual	
  is	
  
not	
  aware	
  of	
  (Trout,	
  2005,	
  p.	
  408-­‐414).	
  In	
  this	
  line	
  of	
  defence	
  of	
  libertarian	
  paternalism,	
  
it	
  is	
  argued	
  that	
  just	
  increasing	
  individuals’	
  numbers	
  of	
  choice	
  options	
  or	
  making	
  them	
  
choose	
  (“required	
  active	
  choosing”)	
  might	
  be	
  inimical	
  to	
  their	
  freedom	
  and	
  autonomy,	
  if	
  
people	
  are	
  overwhelmed	
  by	
  their	
  choice	
  options.	
  Information	
  and	
  choice	
  overload	
  is	
  
indeed	
  a	
  plausible	
  reason	
  for	
  people	
  to	
  avoid	
  coming	
  to	
  decisions	
  (Camerer	
  et	
  al.,	
  2003,	
  
p.	
  1235;	
  Sunstein	
  and	
  Thaler,	
  2003,	
  p.	
  1196).	
  For	
  example	
  requiring	
  a	
  person	
  to	
  choose	
  
from	
  thousands	
  of	
  mutual	
  funds	
  for	
  their	
  pension	
  schemes	
  has	
  been	
  empirically	
  be	
  
shown	
  to	
  decrease	
  choice	
  rates	
  as	
  opposed	
  to	
  choice	
  situations	
  with	
  only	
  few	
  mutual	
  
funds	
  (Iyengar	
  et	
  al.,	
  2003).	
  Moreover,	
  providing	
  all	
  choice	
  options	
  might	
  still	
  not	
  solve	
  
the	
  problem	
  of	
  biased	
  or	
  distorted	
  choices,	
  which	
  are	
  made	
  on	
  this	
  expanded	
  choice	
  set.	
  
In	
  this	
  respect,	
  it	
  might	
  indeed	
  be	
  autonomy-­‐promoting	
  (autonomy	
  here	
  understood	
  not	
  
in	
  its	
  narrow	
  definition	
  of	
  increasing	
  the	
  number	
  of	
  choices/preserving	
  all	
  choice	
  
options)	
  to	
  limit	
  choice	
  if	
  people	
  actually	
  desire	
  choice	
  sets	
  that	
  are	
  cognitively	
  
manageable	
  for	
  them.	
  Blindly	
  arguing	
  for	
  maximal	
  liberties	
  (choices)	
  then	
  might	
  be	
  
running	
  against	
  individuals’	
  interests	
  more	
  than	
  a	
  modest	
  libertarian	
  choice	
  
architecture.	
  From	
  this	
  point	
  of	
  view,	
  one	
  would	
  question	
  why	
  a	
  maximum	
  in	
  freedom	
  of	
  
choice	
  should	
  be	
  promoted	
  if	
  individuals	
  are	
  actually	
  opposed	
  to	
  this	
  (Arneson,	
  1989,	
  p.	
  
435).	
  This	
  argument	
  gains	
  force	
  if	
  one	
  considers	
  that	
  cooling-­‐off	
  periods	
  and	
  required	
  
active	
  choosing	
  might	
  indeed	
  be	
  paternalist	
  instruments	
  that	
  can	
  promote	
  autonomy	
  
and	
  liberties:	
  decisions	
  made	
  in	
  the	
  spur	
  of	
  the	
  moment	
  can	
  be	
  reversed	
  after	
  critical	
  
(re-­‐)	
  consideration	
  and	
  decisions	
  that	
  would	
  have	
  not	
  been	
  obvious	
  and	
  probably	
  
neglected	
  can	
  be	
  brought	
  to	
  the	
  individuals’	
  attention	
  through	
  mandating	
  reflection	
  and	
  
subsequent	
  choice	
  (Hausman	
  and	
  Welch,	
  2010,	
  p.	
  134).13	
  

	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  

13	
  An	
  interesting	
  recent	
  twist	
  on	
  this	
  argument	
  has	
  been	
  given	
  by	
  Duflo	
  (2012)	
  who	
  argues	
  that	
  
libertarian	
  paternalism	
  might	
  be	
   justified	
   in	
   the	
  context	
  of	
  poverty	
  alleviation	
   in	
   the	
  sense	
  that	
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The	
  third	
  argument	
  from	
  faulty	
  preference	
  learning	
  basically	
  puts	
  the	
  previous	
  argument	
  
into	
  a	
  dynamic	
  context.	
  From	
  an	
  evolutionary	
  point	
  of	
  view,	
  many	
  decision	
  situations	
  do	
  
not	
  take	
  place	
  in	
  limbo	
  but	
  are	
  part	
  of	
  a	
  series	
  of	
  decisions	
  that	
  can	
  ultimately	
  lead	
  to	
  
preference	
  learning	
  dynamics	
  that	
  are	
  not	
  in	
  the	
  interests	
  of	
  the	
  individuals	
  who	
  
experience	
  them.	
  Preference	
  learning	
  in	
  this	
  case	
  “’fail[s]	
  to	
  work’	
  effectively”	
  (Cordes	
  
and	
  Schubert,	
  2010,	
  p.	
  23)	
  in	
  the	
  sense	
  that	
  it	
  continually	
  fails	
  to	
  increase	
  the	
  person’s	
  
well-­‐being	
  (judging	
  from	
  the	
  title	
  of	
  the	
  paper:	
  this	
  makes	
  individuals	
  “unhappy”	
  or	
  
leads	
  to	
  the	
  “systematical	
  frustration	
  on	
  the	
  part	
  of	
  the	
  agent”	
  in	
  achieving	
  well-­‐being	
  
through	
  preference	
  learning,	
  ibid.,	
  p.	
  24).	
  The	
  example	
  the	
  authors	
  give	
  for	
  these	
  
dysfunctional	
  preference	
  dynamics	
  are	
  social	
  conditioning	
  processes	
  where	
  people	
  
imitate	
  role	
  models	
  and,	
  through	
  social	
  learning,	
  engage	
  in	
  status	
  races	
  that	
  are	
  by	
  
definition	
  bound	
  to	
  leave	
  everyone	
  worse	
  off	
  (e.g.,	
  Frank,	
  1999).	
  These	
  status-­‐oriented	
  
consumption	
  paths	
  then	
  would	
  frustrate	
  individuals’	
  abilities	
  to	
  effectively	
  experiment	
  
with	
  new	
  preferences	
  and	
  should	
  be	
  subjected	
  to	
  libertarian	
  paternalist	
  nudges:	
  
dysfunctional	
  preference	
  learning	
  is	
  replaced	
  with	
  a	
  more	
  functional,	
  effective	
  form	
  of	
  
preference	
  learning	
  (see	
  also	
  Schubert,	
  2012a,	
  2012b,	
  p.	
  21).14	
  

While	
  the	
  arguments	
  discussed	
  above	
  support	
  (libertarian)	
  paternalism,	
  an	
  evolutionary	
  
perspective	
  also	
  prompts	
  a	
  number	
  of	
  serious	
  reservations	
  against	
  libertarian	
  
paternalism.	
  I	
  will	
  call	
  these	
  arguments	
  the	
  inevitability	
  objection,	
  rationality	
  objection,	
  
compounded	
  knowledge	
  objection,	
  conservatism	
  objection,	
  slippery	
  slopes	
  objection	
  and	
  
the	
  manipulative	
  preference	
  learning	
  objection.	
  The	
  inevitability	
  objection	
  first	
  purports	
  
to	
  show	
  that	
  one	
  central	
  claim	
  of	
  libertarian	
  paternalists,	
  namely	
  the	
  inevitability	
  of	
  
paternalism	
  when	
  human	
  decisions	
  are	
  fraught	
  with	
  error,	
  is	
  a	
  non	
  sequitur.	
  While	
  there	
  
are	
  indeed	
  choice	
  situations	
  where	
  a	
  planner	
  cannot	
  avoid	
  framing	
  the	
  options	
  and	
  
influencing	
  decision-­‐makers,	
  the	
  claim	
  that	
  this	
  is	
  always	
  the	
  case	
  is	
  just	
  plain	
  wrong.	
  
Moreover,	
  it	
  has	
  been	
  shown	
  that	
  in	
  many	
  cases,	
  even	
  if	
  individuals	
  make	
  non-­‐rational	
  
decisions,	
  the	
  aggregate	
  outcome	
  of	
  these	
  decisions	
  can	
  be	
  in	
  the	
  (material)	
  interests	
  of	
  
those	
  involved.	
  The	
  idea	
  that	
  consistent	
  micro-­‐behaviour	
  can	
  have	
  diverging	
  macro-­‐
consequences	
  is	
  well-­‐known	
  for	
  quite	
  a	
  while	
  (Schelling,	
  1978).	
  An	
  example	
  of	
  which	
  is	
  
when	
  individuals	
  fail	
  to	
  react	
  in	
  what	
  rational	
  choice	
  theory	
  predicts	
  and	
  contribute	
  to	
  
public	
  goods	
  or	
  to	
  partaking	
  in	
  the	
  costs	
  of	
  reducing	
  externalities.	
  Given	
  the	
  desirable	
  
outcome	
  (for	
  the	
  individuals!),	
  it	
  is	
  hard	
  to	
  argue	
  that	
  such	
  failure	
  in	
  rational	
  choice	
  
should	
  be	
  corrected	
  through	
  paternalism;	
  such	
  examples	
  rather	
  point	
  to	
  the	
  inadequacy	
  
of	
  rational	
  choice	
  theory	
  as	
  normative	
  standard	
  of	
  rationality.15	
  Similarly,	
  it	
  has	
  been	
  
established	
  that	
  many	
  heuristics	
  or	
  decision-­‐shortcuts	
  fail	
  to	
  comply	
  with	
  normative	
  
rationality	
  demands	
  of	
  the	
  libertarian	
  paternalist	
  but	
  lead	
  to	
  actually	
  quite	
  adaptive	
  and	
  

	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  

nudging	
  people	
  with	
  respect	
  to	
  basic	
  goods	
  such	
  as	
  health	
  and	
  nurture	
  are	
  the	
  prerequisites	
  for	
  
these	
  individuals	
  to	
  be	
  able	
  to	
  enjoy	
  other	
  more	
  valuable	
  positive	
  freedoms.	
  
14	
  One	
  has	
   to	
  add	
   that	
  Cordes	
  and	
  Schubert	
   (2010)	
  are	
  clear	
   in	
   that	
   they	
  would	
  also	
   see	
   these	
  
dynamics	
  as	
  legitimizing	
  hard	
  paternalism	
  (p.	
  25).	
  	
  
15	
  A	
  different	
  example	
  would	
  be	
  entrepreneurship:	
  excessive	
  risk-­‐taking	
  or	
  overconfidence	
  might	
  
actually	
   be	
   a	
   good	
   thing	
   for	
   society	
   in	
   the	
   case	
   of	
   innovativeness.	
   While	
   overconfidence	
   of	
  
entrepreneurs	
  might	
   be	
   detrimental	
   for	
   the	
   individual	
   entrepreneur	
  who	
   fails	
  with	
   a	
   business,	
  
overall	
   it	
   does	
   benefit	
   society	
   because,	
   once	
   in	
   a	
  while,	
   a	
   successful	
   entrepreneur	
  markets	
   an	
  
innovation	
  (Rizzo	
  and	
  Whitman,	
  2009b,	
  p.	
  704).	
  



12	
  

effective	
  well-­‐being	
  outcomes	
  (Gigerenzer	
  et	
  al.,	
  1999).	
  It	
  is	
  thus	
  far	
  from	
  clear	
  whether	
  
every	
  bias	
  and	
  distortion	
  from	
  rational	
  choice	
  decision-­‐making	
  runs	
  counter	
  to	
  
individuals’	
  interests.	
  Whether	
  heuristics	
  work	
  or	
  not	
  often	
  depends	
  on	
  the	
  decision	
  
environment	
  and	
  for	
  a	
  given	
  policy-­‐goal	
  of	
  the	
  paternalist,	
  failure	
  to	
  optimize	
  (and,	
  say,	
  
“satisfice”	
  instead)	
  can	
  either	
  imply	
  paternalism	
  or	
  laissez-­‐faire/anti-­‐paternalism	
  (Berg	
  
and	
  Gigerenzer,	
  2007).	
  This	
  context-­‐dependent	
  applicability	
  of	
  corrective	
  paternalism	
  is	
  
a	
  farcry	
  away	
  from	
  the	
  alleged	
  “inevitability”	
  of	
  libertarian	
  paternalism.16	
  We	
  here	
  see	
  
that	
  the	
  debate	
  on	
  libertarian	
  paternalism	
  has	
  been	
  based	
  on	
  a	
  distorted	
  picture	
  of	
  
human	
  rationality,	
  where	
  every	
  deviation	
  from	
  the	
  standard	
  of	
  rational	
  choice	
  theory	
  is	
  
interpreted	
  as	
  a	
  deficiency,	
  having	
  clearly	
  negative	
  connotations.	
  It	
  can	
  be	
  questioned	
  
whether	
  this	
  interpretation	
  is	
  apt.	
  Consider	
  the	
  human	
  tendency	
  to	
  value	
  the	
  present	
  
stronger	
  than	
  the	
  future,	
  which	
  is	
  evidenced	
  in	
  hyperbolic	
  discounting.	
  Is	
  this	
  an	
  error	
  in	
  
decision-­‐making	
  or	
  rather	
  a	
  feature	
  of	
  human	
  nature?	
  We	
  live	
  in	
  the	
  present	
  and	
  thus	
  
give	
  present	
  experiences	
  higher	
  weight,	
  so	
  what	
  is	
  the	
  optimal	
  discount	
  rate	
  (is	
  there	
  
only	
  one	
  for	
  everybody,	
  or	
  one	
  for	
  each	
  of	
  us,	
  or	
  many	
  discount	
  rates	
  for	
  each	
  of	
  us,	
  
especially	
  once	
  we	
  depart	
  from	
  the	
  abstraction	
  of	
  quasi-­‐hyperbolic	
  discounting)?	
  A	
  
different	
  example	
  is	
  status-­‐quo-­‐bias	
  (or	
  decisional	
  inertia).	
  Why	
  should	
  this	
  be	
  
considered	
  a	
  bias	
  rather	
  than	
  an	
  aspect	
  of	
  human	
  nature	
  (e.g.,	
  Sugden,	
  2008,	
  p.	
  232)?17	
  
Proponents	
  of	
  libertarian	
  paternalism	
  tend	
  to	
  assign	
  priority	
  always	
  to	
  reasoned	
  and	
  
cold-­‐blooded	
  long-­‐term	
  decisions	
  (the	
  “true”	
  interests	
  of	
  the	
  individual).	
  But	
  isn’t	
  affect	
  
also	
  an	
  indelible	
  part	
  of	
  human	
  nature?	
  Why	
  should	
  affective	
  decisions	
  thus	
  be	
  
(completely)	
  discounted?	
  Here	
  libertarian	
  paternalists	
  gloss	
  over	
  important	
  questions	
  
that	
  need	
  to	
  be	
  addressed	
  rather	
  than	
  sticking	
  to	
  normative	
  rational	
  choice	
  theory	
  as	
  
measuring	
  rod	
  for	
  human	
  rationality.	
  Opposed	
  to	
  what	
  libertarian	
  paternalists	
  do,	
  such	
  a	
  
measuring	
  rod	
  would	
  need	
  to	
  be	
  explicitly	
  defended	
  (and	
  the	
  one	
  used	
  by	
  libertarian	
  
paternalists	
  seems	
  rather	
  hard	
  to	
  defend,	
  see	
  the	
  arguments	
  below).	
  

The	
  next	
  set	
  of	
  counter-­‐arguments	
  all	
  centre	
  on	
  the	
  “naturalistic	
  methodology”	
  of	
  
evolutionary	
  economics	
  and	
  I	
  will	
  argue	
  that	
  these	
  arguments	
  make	
  clear	
  that	
  
libertarian	
  paternalists	
  in	
  a	
  very	
  important	
  way	
  fail	
  to	
  account	
  for	
  a	
  realistic	
  picture	
  of	
  
human	
  rationality	
  (this	
  extends	
  the	
  above	
  inevitability	
  objection	
  in	
  a	
  different	
  
rationality-­‐based	
  direction).	
  While	
  libertarian	
  paternalists	
  accurately	
  depict	
  human	
  
decision-­‐making	
  as	
  prone	
  to	
  biases,	
  defenders	
  of	
  libertarian	
  paternalism	
  ignore	
  these	
  
findings	
  when	
  it	
  comes	
  to	
  their	
  normative	
  view	
  of	
  what	
  constitutes	
  rationality.	
  In	
  
essence,	
  given	
  our	
  positive	
  knowledge	
  of	
  how	
  humans	
  behave	
  and	
  decide,	
  there	
  seems	
  
to	
  be	
  no	
  point	
  in	
  demanding	
  that	
  humans	
  behave	
  like	
  perfectly	
  informed,	
  controlled	
  and	
  

	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  

16	
   On	
   the	
   debate	
   about	
   effectiveness	
   and	
   adaptiveness	
   of	
   biases	
   and	
   heuristics	
   see	
   also	
  more	
  
extensively	
   Rebonato	
   (2012),	
   pp.	
   47-­‐8.	
   It	
   is	
   far	
   from	
   settled	
   that	
   deviations	
   from	
   normative	
  
rational	
  choice	
  standards	
  are	
  suboptimal.	
  
17	
   Camerer	
   et	
   al.	
   (2003),	
   p.	
   1254,	
   discuss	
   this	
   general	
   question	
   shortly	
   when	
   it	
   comes	
   to	
  
individuals’	
  irrational	
  demand	
  for	
  extended	
  warranties	
  that	
  are	
  extremely	
  expensive	
  compared	
  to	
  
their	
  actual	
  expected	
  value.	
  In	
  this	
  calculation,	
  the	
  “peace	
  of	
  mind“	
  extended	
  warranties	
  provide	
  
for	
   individuals	
   is	
   typically	
   ignored.	
  What	
   if	
  people	
  actually	
  are	
  willing	
  to	
  pay	
  a	
   lot	
  of	
  money	
  for	
  
not	
  having	
  to	
  fear	
  a	
  breakdown	
  of	
  their	
  appliances?	
  Similarly,	
  state	
  lotteries	
  pay	
  much	
  less	
  than	
  a	
  
dollar	
  on	
  the	
  dollar	
  “invested”	
  and	
  yet	
   it	
  has	
  not	
  to	
  be	
   irrational	
   if	
  people	
  spend	
  the	
  money	
  to	
  
purchase	
  some	
  thrill	
  or	
  a	
  shred	
  of	
  hope	
  of	
  becoming	
  rich	
  (see	
  Gruene-­‐Yanoff,	
  2012,	
  p.	
  643).	
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unboundedly	
  cognitively	
  able	
  beings	
  that	
  conform	
  to	
  the	
  expected-­‐utility-­‐theory	
  axioms	
  
of	
  optimal	
  decision-­‐making	
  under	
  uncertainty	
  (see	
  Qizilbash,	
  2012,	
  Rebonato,	
  2012,	
  Ch.	
  
7).	
  Libertarian	
  paternalism’s	
  principle	
  of	
  making	
  an	
  individual’s	
  hypothetical	
  set	
  of	
  
“informed	
  preferences”	
  the	
  measuring	
  rod	
  for	
  rational	
  behaviour	
  suffers	
  several	
  
shortcomings.	
  First,	
  the	
  informed	
  preferences	
  to	
  which	
  the	
  paternalist	
  aspires	
  to	
  are	
  
often	
  only	
  vaguely	
  defined	
  (Camerer	
  et	
  al.,	
  2003,	
  p.	
  1214).	
  They	
  moreover	
  tend	
  to	
  be	
  so	
  
demanding	
  and	
  strict	
  that	
  failing	
  to	
  conform	
  to	
  those	
  can	
  hardly	
  be	
  called	
  a	
  fault	
  of	
  
human	
  decision-­‐making	
  (but	
  rather	
  a	
  fault	
  of	
  these	
  standards;	
  see	
  Sugden,	
  2011,	
  pp.	
  24-­‐
25).	
  And,	
  perhaps	
  most	
  importantly,	
  this	
  standard	
  is	
  not	
  operable	
  due	
  to	
  its	
  vagueness:	
  
at	
  what	
  point	
  is	
  a	
  preference	
  informed	
  enough?	
  How	
  much	
  will-­‐power	
  is	
  needed	
  and	
  
what	
  is	
  the	
  exact	
  degree	
  of	
  self-­‐control	
  for	
  a	
  preference	
  to	
  count	
  as	
  informed	
  (ibid.)?	
  All	
  
these	
  questions	
  tend	
  to	
  be	
  not	
  answered	
  in	
  informed-­‐preference	
  accounts	
  and	
  if	
  they	
  
are,	
  they	
  are	
  answered	
  in	
  a	
  normative	
  fashion.	
  One	
  paternalist’s	
  definition	
  of	
  informed	
  
preference	
  of	
  the	
  individual	
  might	
  be	
  distinct	
  from	
  another	
  paternalist’s,	
  removing	
  the	
  
judgement	
  of	
  rationality	
  from	
  its	
  original	
  ideal	
  of	
  being	
  in	
  the	
  interested	
  of	
  the	
  individual	
  
as	
  judged	
  by	
  itself.	
  It	
  is	
  thus	
  no	
  wonder	
  that	
  the	
  literature	
  on	
  informed	
  preferences	
  has	
  
defended	
  a	
  multitude	
  of	
  different	
  definitions	
  of	
  when	
  a	
  preference	
  should	
  count	
  as	
  
informed	
  and	
  scholars	
  of	
  normative	
  economics	
  are	
  disenchanted	
  with	
  informed	
  
preference	
  views	
  of	
  well-­‐being	
  (see,	
  e.g.,	
  Sobel,	
  1995,	
  Qizilbash,	
  2011,	
  2012,	
  Binder	
  and	
  
Schubert,	
  2011,	
  for	
  critical	
  discussion).	
  Given	
  that	
  informed	
  preferences	
  seem	
  so	
  
different	
  from	
  individual’s	
  actual	
  preferences,	
  it	
  is	
  not	
  even	
  clear	
  and	
  comprehensible	
  
whether	
  the	
  informed	
  individual	
  would	
  be	
  the	
  same	
  individual	
  as	
  the	
  individual	
  having	
  
its	
  actual	
  preferences.	
  Finally,	
  as	
  normative	
  measuring	
  rod	
  for	
  human	
  rationality,	
  from	
  
an	
  evolutionary	
  point	
  of	
  view,	
  postulating	
  Herculean	
  rationality	
  requirements	
  seems	
  to	
  
be	
  at	
  odds	
  with	
  the	
  empirical	
  fact	
  that	
  individuals	
  make	
  decisions	
  that	
  regularly	
  and	
  
systematically	
  differ	
  from	
  those	
  judgements.	
  Taking	
  behavioural	
  economics	
  seriously	
  
would	
  require	
  positing	
  a	
  much	
  more	
  coherent	
  and	
  less	
  demanding	
  standard	
  of	
  
normative	
  rationality	
  than	
  the	
  one	
  rational	
  choice	
  theory	
  has	
  developed.	
  In	
  this	
  sense,	
  
libertarian	
  paternalists	
  take	
  behavioural	
  economics	
  seriously	
  in	
  their	
  description	
  of	
  
human	
  behaviour	
  but	
  ignore	
  it	
  normatively	
  by	
  adhering	
  to	
  the	
  Olympic	
  rationality	
  
principles	
  endorsed	
  in	
  traditional	
  economics.	
  

Besides	
  the	
  problem	
  this	
  standard	
  of	
  rationality	
  has	
  in	
  being	
  made	
  operational,	
  
additional	
  problems	
  arise:	
  considering	
  that	
  not	
  many	
  people	
  will	
  actually	
  rise	
  to	
  the	
  
Olympian	
  heights	
  of	
  rationality	
  posited	
  for	
  decisions	
  to	
  count	
  as	
  informed,	
  it	
  can	
  be	
  
conjectured	
  that	
  legislators	
  will	
  have	
  a	
  ready	
  excuse	
  to	
  interfere	
  with	
  individual	
  
decisions	
  in	
  a	
  wider	
  range	
  of	
  cases	
  than	
  we	
  see	
  at	
  the	
  moment.	
  Setting	
  an	
  unattainable	
  
standard	
  of	
  rationality	
  thus	
  amounts	
  to	
  giving	
  a	
  blanket	
  justification	
  for	
  paternalistic	
  
intervention	
  (Qizilbash,	
  2011,	
  p.	
  37).	
  This	
  in	
  itself	
  is	
  problematic	
  (see	
  the	
  slippery	
  slopes	
  
objection	
  below).	
  But	
  this	
  becomes	
  even	
  more	
  dubious	
  when	
  combined	
  with	
  the	
  
manipulative	
  character	
  of	
  many	
  libertarian	
  paternalist	
  interventions.	
  Consider	
  the	
  
exploitation	
  of	
  decisions	
  biases	
  through	
  default	
  rules:	
  in	
  theory,	
  individuals	
  are	
  free	
  to	
  
opt	
  out	
  of	
  these	
  arrangements	
  if	
  they	
  dislike	
  the	
  default	
  option.	
  If	
  individuals,	
  however,	
  
are	
  prone	
  to	
  decision	
  biases	
  and	
  not	
  aware	
  of	
  their	
  being	
  manipulated	
  via	
  a	
  default	
  
option,	
  this	
  freedom	
  to	
  opt	
  out	
  is	
  not	
  real.	
  In	
  this	
  sense,	
  only	
  individuals	
  with	
  full	
  
rationality	
  can	
  opt	
  out	
  and	
  enjoy	
  the	
  “libertarian”	
  feature	
  of	
  libertarian	
  paternalism.	
  If	
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you	
  are	
  not	
  endowed	
  with	
  Olympic	
  rationality,	
  you	
  will	
  not	
  know	
  about	
  the	
  
manipulation	
  and	
  only	
  have	
  nominal	
  as	
  opposed	
  to	
  real	
  freedom	
  to	
  opt	
  out	
  (see	
  also	
  
Rebonato,	
  2012,	
  p.	
  132).	
  In	
  the	
  end,	
  a	
  large	
  number	
  of	
  individuals	
  will	
  thus	
  fall	
  short	
  of	
  
the	
  rationality	
  ideal	
  and	
  will	
  be	
  constrained	
  in	
  their	
  freedom	
  of	
  choice	
  through	
  
libertarian	
  paternalist	
  intervention.	
  Moreover,	
  being	
  manipulated	
  also	
  decreases	
  those	
  
individual’s	
  autonomy:	
  since	
  they	
  are	
  not	
  aware	
  of	
  the	
  manipulation,	
  critical	
  reflection	
  is	
  
impossible.	
  Libertarian	
  paternalism	
  here	
  contradicts	
  liberal	
  values	
  by	
  curtailing	
  liberties	
  
and	
  autonomy	
  much	
  more	
  than	
  libertarian	
  paternalists	
  admit.	
  

In	
  practice,	
  libertarian	
  paternalists	
  have	
  tried	
  to	
  evade	
  these	
  problems	
  with	
  a	
  more	
  
“pragmatic	
  approach”	
  (Loewenstein	
  and	
  Haisley,	
  2008,	
  pp.	
  19-­‐21)	
  of	
  their	
  standard	
  of	
  
rationality	
  and	
  the	
  currency	
  of	
  welfare	
  to	
  measure	
  it.	
  One	
  way	
  of	
  operationalizing	
  
“informed	
  preferences”	
  is	
  to	
  distinguish	
  between	
  two	
  selves	
  an	
  individual	
  consists	
  of,	
  
namely	
  the	
  System	
  1-­‐self	
  (the	
  “automatic	
  system”)	
  which	
  is	
  fast,	
  uncontrolled,	
  
unconscious,	
  intuitive,	
  affective	
  and	
  the	
  System	
  2-­‐self	
  (the	
  “reflective	
  system”)	
  which	
  is	
  
slow,	
  deductive,	
  self-­‐aware,	
  cognitive	
  (e.g.,	
  Thaler	
  and	
  Sunstein,	
  2008,	
  Ch.	
  2,	
  Sunstein	
  
2012,	
  pp.	
  9-­‐12).	
  As	
  in	
  typical	
  multiple	
  selves	
  views,	
  these	
  selves	
  compete	
  with	
  each	
  
other	
  in	
  decision-­‐making.	
  To	
  simplify	
  things,	
  most	
  often	
  short-­‐term	
  preferences	
  are	
  
distinguished	
  from	
  long-­‐term	
  preferences	
  and	
  neatly	
  mapped	
  onto	
  the	
  two	
  Systems	
  
mentioned	
  above.	
  Informed	
  preferences	
  are	
  then	
  the	
  long-­‐term	
  rationally	
  considered	
  
preferences	
  the	
  individual	
  would	
  express	
  (for	
  example)	
  on	
  a	
  “New	
  Year’s	
  resolution	
  
test”	
  (this	
  test	
  is	
  actually	
  suggested	
  in	
  Thaler	
  and	
  Sunstein,	
  2008,	
  p.	
  73).	
  While	
  this	
  way	
  
of	
  characterizing	
  informed	
  preferences	
  is	
  indeed	
  less	
  fraught	
  with	
  conceptual	
  
difficulties,	
  it	
  brings	
  other	
  deficits	
  to	
  the	
  table.	
  Giving	
  long-­‐term	
  preferences	
  priority	
  
seems	
  only	
  prima	
  facie	
  a	
  viable	
  operationalization	
  of	
  informed	
  preferences.	
  Why,	
  one	
  
can	
  ask,	
  should	
  long-­‐term	
  preferences	
  be	
  actually	
  more	
  informed	
  and	
  more	
  reasoned	
  
than	
  short-­‐term	
  preferences	
  (Schnellenbach,	
  2012,	
  p.	
  270-­‐1)?	
  While	
  many	
  people	
  seem	
  
to	
  have	
  long-­‐term	
  preferences	
  such	
  as	
  “I	
  should	
  eat	
  more	
  healthily”,	
  it	
  is	
  not	
  clear	
  that	
  
these	
  are	
  actually	
  based	
  on	
  better	
  information	
  than	
  the	
  corresponding	
  short-­‐term	
  
preferences	
  about	
  an	
  upcoming	
  culinary	
  indulgence.	
  We	
  actually	
  might	
  know	
  much	
  
more	
  about	
  the	
  pleasure	
  (and	
  maybe	
  pain	
  or	
  regret)	
  associated	
  with	
  indulging	
  now	
  than	
  
we	
  know	
  about	
  the	
  pleasures	
  and	
  pains	
  associated	
  with	
  leading	
  a	
  healthy	
  lifestyle	
  (many	
  
benefits	
  of	
  which	
  are	
  far	
  removed	
  and	
  probably	
  rather	
  unclear	
  in	
  their	
  extent	
  to	
  the	
  
individual;	
  Rizzo	
  and	
  Whitman,	
  2009a,	
  pp.	
  120-­‐22).	
  Also,	
  long-­‐term	
  preferences	
  such	
  as	
  
the	
  ones	
  that	
  would	
  pass	
  a	
  New	
  Year’s	
  Eve	
  test	
  have	
  a	
  much	
  stronger	
  expressive	
  
character	
  (see	
  Brennan	
  and	
  Lomasky,	
  1983,	
  Schnellenbach,	
  2012)	
  than	
  short-­‐term	
  
preferences	
  and	
  it	
  is	
  unclear	
  whether	
  an	
  individual	
  would	
  actually	
  want	
  to	
  turn	
  these	
  
into	
  action.	
  Given	
  the	
  lack	
  of	
  information	
  individuals	
  might	
  actually	
  have	
  about	
  the	
  
content	
  of	
  their	
  long-­‐term	
  preferences,	
  it	
  can	
  be	
  conjectured	
  that	
  these	
  preferences	
  are	
  
strongly	
  influenced	
  by	
  norms	
  (“one	
  should	
  eat	
  healthily”),	
  some	
  of	
  which	
  might	
  also	
  not	
  
be	
  in	
  the	
  actual	
  interest	
  of	
  an	
  individual	
  (ibid.).	
  The	
  libertarian	
  paternalist	
  here	
  could	
  try	
  
and	
  salvage	
  the	
  distinction	
  by	
  pointing	
  out	
  that	
  individuals	
  might	
  regret	
  their	
  indulgence	
  
of	
  short-­‐term	
  preferences,	
  but	
  then	
  again,	
  isn’t	
  regret	
  an	
  affective	
  notion	
  (of	
  System-­‐1)	
  
that	
  the	
  libertarian	
  paternalist	
  does	
  not	
  accord	
  any	
  weight?	
  Isn’t	
  in	
  that	
  sense	
  regret	
  the	
  
mistake	
  that	
  should	
  be	
  discounted	
  (and	
  which,	
  as	
  any	
  other	
  emotion,	
  can	
  fade	
  with	
  
time;	
  see	
  Hill,	
  2007,	
  p.	
  446)?	
  In	
  this	
  sense,	
  prioritizing	
  System-­‐2	
  preferences	
  (or	
  some	
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other	
  sort	
  of	
  long-­‐term,	
  maybe	
  stable,	
  meta-­‐preference)	
  will	
  not	
  rescue	
  the	
  libertarian	
  
paternalist’s	
  normative	
  notion	
  of	
  rationality.	
  While	
  the	
  description	
  of	
  multiple	
  selves	
  
with	
  different	
  planning	
  horizons	
  and	
  different	
  amounts	
  of	
  reasoned	
  deliberation	
  might	
  
actually	
  capture	
  human	
  behaviour,	
  it	
  is	
  not	
  clear	
  why	
  this	
  should	
  only	
  be	
  two	
  selves	
  and	
  
moreover,	
  a	
  credible	
  measure	
  of	
  normative	
  rationality	
  should	
  not	
  altogether	
  discount	
  
the	
  affective	
  decisions	
  (System	
  1)	
  in	
  favour	
  of	
  purely	
  cognitive	
  decisions	
  (System	
  2)	
  but	
  
rather	
  strike	
  at	
  aiming	
  a	
  balance	
  of	
  sorts	
  between	
  both	
  of	
  them	
  (Rizzo	
  and	
  Whitman,	
  
2009a,	
  p.	
  133).18	
  

Before	
  concluding	
  the	
  discussion	
  about	
  the	
  rationality	
  objection,	
  note	
  that	
  the	
  
“pragmatic	
  definition”	
  of	
  what	
  is	
  in	
  an	
  individual’s	
  best	
  interests	
  as	
  judged	
  by	
  the	
  
individual	
  opens	
  the	
  door	
  to	
  ad	
  hoc	
  standards	
  of	
  rationality,	
  e.g.	
  in	
  the	
  case	
  of	
  obesity.	
  
Instead	
  of	
  taking	
  into	
  account	
  individual	
  preferences,	
  health	
  propensities	
  (genetic	
  
makeup,	
  age,	
  etc.),	
  the	
  criterion	
  that	
  measures	
  what’s	
  in	
  the	
  individual’s	
  best	
  interests	
  
becomes	
  the	
  aggregate	
  obesity	
  rate	
  and	
  libertarian	
  intervention	
  then	
  aims	
  to	
  target	
  
everyone	
  with	
  a	
  one-­‐size-­‐fits-­‐all	
  intervention	
  (Schnellenbach,	
  2012).	
  Again,	
  a	
  very	
  
important	
  and	
  central	
  tenet	
  of	
  behavioural	
  economics,	
  viz.	
  the	
  heterogeneity	
  of	
  
individuals,	
  is	
  neglected	
  in	
  this	
  modus	
  operandi	
  when	
  libertarian	
  paternalists	
  assume	
  a	
  
representative	
  individual	
  that	
  benefits	
  from	
  healthier	
  diets	
  or	
  saving	
  more.	
  The	
  fact	
  that	
  
the	
  rationality	
  of	
  eating	
  healthier	
  or	
  saving	
  more	
  is	
  rather	
  a	
  function	
  of	
  individuals’	
  
preferences	
  and	
  life	
  situation	
  is	
  then	
  ignored	
  (Schnellenbach,	
  2012,	
  p.	
  270).	
  Ignoring	
  the	
  
subjectivity	
  and	
  heterogeneity	
  of	
  individuals’	
  experiences	
  also	
  seems	
  strongly	
  at	
  odds	
  
with	
  liberal	
  (not	
  to	
  speak	
  of	
  libertarian)	
  values	
  (Gruene-­‐Yanoff,	
  2012).	
  

The	
  objection	
  from	
  rationality	
  makes	
  yet	
  another	
  appearance	
  in	
  what	
  I	
  call	
  the	
  
compounded	
  knowledge	
  objection	
  of	
  libertarian	
  paternalism	
  (Rizzo	
  and	
  Whitman,	
  
2009a).	
  In	
  this	
  objection,	
  it	
  is	
  not	
  the	
  normative	
  rationality	
  postulated	
  for	
  the	
  individual	
  
that	
  is	
  criticized	
  as	
  deficient	
  in	
  libertarian	
  paternalism,	
  but	
  rather	
  the	
  view	
  of	
  rationality	
  
that	
  is	
  credited	
  to	
  the	
  choice	
  architect.	
  From	
  the	
  point	
  of	
  view	
  of	
  evolutionary	
  
economics,	
  one	
  should	
  also	
  have	
  a	
  reasonable	
  idea	
  of	
  the	
  cognitive	
  capacities	
  of	
  the	
  
policy-­‐maker.	
  While	
  the	
  notion	
  of	
  epistemic	
  privilege	
  of	
  the	
  individual	
  might	
  be	
  doubted	
  
from	
  the	
  point	
  of	
  view	
  of	
  behavioural	
  economics,	
  the	
  present	
  line	
  of	
  criticism	
  asks	
  why	
  
any	
  social	
  planner	
  or	
  choice	
  architect	
  should	
  possess	
  the	
  knowledge	
  about	
  human	
  
preferences	
  and	
  biases	
  requisite	
  to	
  design	
  the	
  appropriate	
  choice	
  architecture	
  (Rizzo	
  
and	
  Whitman,	
  2009b,	
  p.	
  737).	
  While	
  acknowledging	
  the	
  actual	
  fallibility	
  of	
  human	
  
decision-­‐making,	
  the	
  libertarian	
  paternalist	
  still	
  assumes	
  that	
  the	
  social	
  planner	
  acts	
  
benevolently,	
  informationally	
  unconstrained,	
  without	
  bias	
  and	
  free	
  of	
  negotiation	
  
constraints	
  (Sugden,	
  2011,	
  pp.	
  6-­‐7).	
  Compared	
  to	
  the	
  standard	
  model	
  of	
  state	
  
intervention,	
  where	
  the	
  social	
  planner	
  already	
  suffers	
  from	
  the	
  Hayekian	
  knowledge	
  
problem	
  (Hayek,	
  1945),	
  the	
  libertarian	
  paternalist	
  then	
  does	
  need	
  to	
  know	
  a	
  large	
  
number	
  of	
  additional	
  things,	
  compounding	
  the	
  knowledge	
  problem	
  (Rizzo	
  and	
  Whitman,	
  
2009a,	
  p.	
  101):	
  assuming	
  that	
  the	
  informed	
  or	
  true	
  preferences	
  of	
  heterogeneous	
  

	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  

18	
  See	
  more	
  extensively	
  Rebonato,	
  2012,	
  on	
  the	
  problems	
  of	
  a	
  multiple	
  selves	
  view	
  in	
  this	
  context	
  
and	
   to	
   what	
   extent	
   the	
   metaphor	
   of	
   an	
   “internality”	
   that	
   the	
   warring	
   selves	
   create	
   for	
   the	
  
individual	
  is	
  actually	
  problematic.	
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individuals	
  can	
  be	
  discerned,	
  the	
  choice	
  architect	
  further	
  needs	
  to	
  know	
  individuals’	
  
extent	
  of	
  bias,	
  the	
  types	
  of	
  bias	
  individuals	
  succumb	
  to,	
  the	
  extent	
  of	
  interdependence	
  
of	
  biases	
  (something	
  at	
  the	
  moment	
  ill-­‐researched	
  in	
  behavioural	
  economics),	
  the	
  extent	
  
of	
  self-­‐debiasing	
  an	
  individuals	
  undertake	
  (we	
  know	
  that	
  we	
  sometimes	
  are	
  weak-­‐willed	
  
and	
  sometimes	
  we	
  try	
  and	
  self-­‐commit	
  to	
  varying	
  degrees),	
  and	
  so	
  on.	
  Much	
  of	
  this	
  
information	
  is	
  highly	
  local,	
  person-­‐specific	
  and	
  tacit	
  (Rizzo	
  and	
  Whitman,	
  2009a,	
  pp.	
  159-­‐
160).	
  Even	
  if	
  experts	
  or	
  choice	
  architects	
  could	
  solve	
  the	
  problem	
  to	
  define	
  a	
  suitable	
  
normative	
  measuring	
  rod	
  of	
  rational	
  behaviour	
  (i.e.,	
  how	
  much	
  will	
  do	
  we	
  need	
  not	
  to	
  
be	
  weak-­‐willed;	
  how	
  much	
  affect	
  may	
  go	
  into	
  a	
  decision,	
  how	
  much	
  regret	
  is	
  
permissible,	
  how	
  much	
  inertia,	
  how	
  much	
  present	
  bias,	
  etc.),	
  it	
  remains	
  unclear	
  how	
  
they	
  will	
  measure	
  and	
  operationalize	
  the	
  degree	
  of	
  deviance	
  from	
  this	
  normative	
  ideal	
  
and	
  structure	
  choice	
  accordingly.	
  Note	
  that	
  this	
  is	
  not	
  a	
  theoretical	
  concern	
  but	
  of	
  much	
  
practical	
  relevance	
  for	
  the	
  implementation	
  of	
  paternalist	
  policies	
  and	
  has	
  proven	
  to	
  be	
  
difficult	
  in	
  real-­‐world	
  contexts:	
  a	
  sin-­‐tax	
  implemented	
  on	
  alcohol	
  for	
  example	
  aims	
  at	
  
heavy	
  drinkers	
  and	
  their	
  alcohol-­‐related	
  health	
  problems,	
  however,	
  empirically,	
  it	
  was	
  
shown	
  that	
  such	
  a	
  tax	
  actually	
  mostly	
  affects	
  moderate	
  drinkers	
  and	
  their	
  behaviour.	
  
Even	
  in	
  such	
  a	
  rather	
  clear-­‐cut	
  case,	
  it	
  has	
  proven	
  impossible	
  to	
  accurately	
  predict	
  how	
  
the	
  tax	
  affects	
  behaviour	
  (Rizzo	
  and	
  Whitman,	
  2009a,	
  p.	
  158;	
  Mast	
  et	
  al.,	
  1999).	
  	
  

While	
  the	
  previous	
  objections	
  were	
  predominantly	
  taking	
  insights	
  of	
  behavioural	
  
economics	
  seriously,	
  the	
  remaining	
  three	
  objections	
  centre	
  on	
  the	
  dynamic	
  features	
  of	
  
libertarian	
  paternalism	
  and	
  hence	
  stress	
  an	
  evolutionary	
  perspective.	
  The	
  objection	
  from	
  
conservatism	
  objects	
  that	
  the	
  “pragmatic	
  approach”	
  to	
  libertarian	
  paternalism	
  tends	
  to	
  
favour	
  the	
  status	
  quo	
  and	
  introduce	
  a	
  conservative	
  bias	
  into	
  paternalist	
  policies.	
  If	
  the	
  
paternalist	
  policy-­‐maker	
  cannot	
  reliably	
  uncover	
  individuals’	
  informed	
  preferences	
  and	
  
what	
  is	
  in	
  their	
  best	
  interest,	
  a	
  fall-­‐back	
  approach	
  is	
  to	
  rely	
  on	
  more	
  pragmatic	
  
considerations	
  of	
  what	
  benefits	
  individuals.	
  While	
  it	
  has	
  been	
  argued	
  above	
  that	
  this	
  ad	
  
hoc	
  approach	
  to	
  formulating	
  the	
  goals	
  of	
  paternalist	
  intervention	
  ignores	
  the	
  
heterogeneity	
  of	
  individuals,	
  it	
  also	
  can	
  promote	
  conservatism	
  by	
  relying	
  on	
  social	
  
norms	
  as	
  guiding	
  principle	
  to	
  individuals’	
  welfare	
  (Schnellenbach,	
  2012,	
  pp.	
  273-­‐275):	
  
social	
  norms	
  tend	
  usually	
  not	
  to	
  be	
  embodied	
  in	
  and	
  enforced	
  through	
  legal	
  rules	
  but	
  
rather	
  through	
  social	
  sanction	
  and	
  peer	
  pressure.	
  While	
  these	
  norms	
  might	
  play	
  useful	
  
roles	
  in	
  society,	
  it	
  is	
  by	
  no	
  means	
  guaranteed	
  that	
  they	
  are	
  welfare-­‐maximizing	
  or	
  have	
  
come	
  to	
  pass	
  with	
  reference	
  to	
  being	
  beneficial	
  for	
  individuals’	
  welfare.	
  It	
  can	
  be	
  
conjectured	
  that	
  some	
  norms	
  are	
  outright	
  detrimental	
  to	
  individual	
  welfare	
  but	
  remain	
  
in	
  place	
  through	
  habit	
  and	
  conservative	
  bias	
  (individuals	
  who	
  deviate	
  from	
  norms	
  tend	
  
to	
  get	
  punished,	
  increasing	
  their	
  self-­‐stabilizing	
  potential,	
  ibid.).	
  If	
  policy-­‐makers	
  use	
  
these	
  social	
  norms	
  to	
  formulate	
  paternalist	
  intervention,	
  this	
  can	
  mean	
  that	
  the	
  policy	
  is	
  
not	
  in	
  the	
  interest	
  of	
  the	
  individuals	
  involved.	
  Moreover,	
  as	
  norms	
  are	
  self-­‐stabilizing,	
  
this	
  introduces	
  disincentives	
  to	
  innovation	
  and	
  experimentation	
  in	
  society.	
  Taking	
  this	
  
conservative	
  bias	
  of	
  libertarian	
  paternalism	
  to	
  its	
  extreme,	
  both	
  social	
  norms	
  and	
  
paternalist	
  legislation	
  mutually	
  reinforce	
  each	
  other	
  over	
  time	
  in	
  a	
  “conservative	
  circle”	
  
where	
  norms	
  stabilize	
  behaviour	
  and	
  get	
  additional	
  legitimacy	
  through	
  policies	
  that	
  
enforce	
  them,	
  thus	
  prompting	
  further	
  stabilizing	
  policies	
  for	
  these	
  norms	
  and	
  so	
  on.	
  In	
  
the	
  end,	
  this	
  interplay	
  can	
  cement	
  existing	
  social	
  norms	
  even	
  though	
  these	
  are	
  not	
  
efficient	
  or	
  in	
  the	
  interests	
  of	
  the	
  majority	
  of	
  individuals.	
  In	
  this	
  respect,	
  libertarian	
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paternalism	
  might	
  stifle	
  experimentation	
  and	
  innovation	
  and	
  seems	
  at	
  odds	
  with	
  value	
  
judgements	
  of	
  evolutionary	
  economics	
  that	
  favour	
  diversity	
  and	
  innovation	
  (see	
  also	
  the	
  
objection	
  regarding	
  manipulative	
  preference	
  learning).	
  

A	
  second	
  strong	
  objection	
  from	
  a	
  dynamic	
  point	
  of	
  view	
  is	
  the	
  slippery	
  slopes	
  objection.	
  
Many	
  libertarian	
  paternalist	
  proposals	
  have	
  a	
  strong	
  intuitive	
  appeal,	
  however,	
  they	
  all	
  
are	
  described	
  as	
  one-­‐shot	
  situations	
  without	
  regard	
  for	
  any	
  inter-­‐temporal	
  dynamics.	
  
Slippery	
  slope	
  objections	
  analyse	
  libertarian	
  paternalism	
  with	
  respect	
  to	
  the	
  fact	
  that	
  
policy	
  interventions	
  never	
  occur	
  atemporally	
  but	
  are	
  embedded	
  in	
  a	
  dynamic	
  context	
  
and	
  shape	
  the	
  future	
  decision	
  environment	
  as	
  much	
  as	
  they	
  can	
  shape	
  preferences	
  and	
  
preference	
  learning	
  (see	
  below).	
  In	
  this	
  dynamic	
  context,	
  a	
  paternalist	
  intervention	
  can	
  
thus	
  increase	
  the	
  probability	
  of	
  further	
  paternalist	
  interventions,	
  thus	
  creating	
  a	
  slippery	
  
slope	
  with	
  regard	
  to	
  the	
  number	
  of	
  interventions,	
  but	
  also	
  with	
  regard	
  to	
  the	
  type	
  of	
  
intervention.	
  The	
  latter	
  has	
  been	
  criticized	
  extensively	
  (e.g.	
  Rizzo	
  and	
  Whitman,	
  2009b)	
  
and	
  is	
  indeed	
  present	
  in	
  the	
  descriptions	
  of	
  libertarian	
  paternalist	
  toolboxes,	
  which	
  in	
  
their	
  clearest	
  expositions	
  form	
  a	
  continuum	
  from	
  harmless	
  information	
  provision	
  up	
  to	
  
outright	
  bans	
  and	
  coercive	
  measures	
  (e.g.	
  Camerer	
  et	
  al.,	
  2003).	
  Drawing	
  a	
  line	
  of	
  which	
  
tool	
  would	
  be	
  still	
  permissible	
  as	
  libertarian	
  paternalist	
  becomes	
  thus	
  a	
  blurry	
  exercise	
  
and	
  while	
  emphasis	
  by	
  proponents	
  is	
  given	
  to	
  informational	
  measures	
  and	
  default	
  rules,	
  
repeated	
  application	
  might	
  lead	
  policy-­‐makers	
  to	
  expand	
  their	
  focus	
  to	
  the	
  stronger	
  
variants	
  in	
  the	
  toolbox.	
  The	
  line	
  between	
  soft	
  and	
  hard	
  paternalism	
  becomes	
  blurry	
  and	
  
libertarian	
  paternalism	
  quietly	
  loses	
  its	
  libertarian	
  stance.	
  A	
  similarly	
  problematic	
  
expansion	
  of	
  scope	
  can	
  be	
  conjectured	
  to	
  appear	
  over	
  time	
  considering	
  that	
  the	
  
applicability	
  criterion	
  in	
  libertarian	
  paternalism	
  has	
  been	
  expanded	
  from	
  clearly	
  defined	
  
groups	
  (minors,	
  mentally-­‐challenged,	
  …)	
  to	
  situational	
  idiocy.	
  This	
  is	
  another	
  example	
  of	
  
blurred	
  categories	
  that	
  facilitate	
  the	
  extension	
  of	
  scope	
  of	
  libertarian	
  paternalism.	
  As	
  
Rizzo	
  and	
  Whitman	
  (2009b)	
  point	
  out,	
  libertarian	
  paternalism	
  no	
  longer	
  provides	
  clear-­‐
cut	
  boundaries	
  and	
  distinctions	
  but	
  gradients:	
  neither	
  is	
  the	
  extent	
  of	
  bias	
  clearly	
  
defined,	
  nor	
  what	
  constitutes	
  lack	
  of	
  will,	
  inertia	
  etc.	
  With	
  the	
  abandoning	
  of	
  a	
  clear-­‐cut	
  
rationality	
  measure	
  and	
  a	
  pragmatic	
  method	
  of	
  defining	
  the	
  interest	
  of	
  individuals	
  in	
  
different	
  cases,	
  it	
  is	
  easy	
  to	
  imagine	
  how	
  a	
  once	
  drawn	
  line	
  (say,	
  a	
  given	
  acceptable	
  
hyperbolic	
  discount	
  rate)	
  is	
  progressively	
  shifted	
  over	
  time.	
  Given	
  the	
  complex	
  
interactions	
  of	
  decision	
  anomalies,	
  framing	
  and	
  biases,	
  the	
  libertarian	
  paternalist	
  can	
  
also	
  exploit	
  justificatory	
  chains	
  to	
  expand	
  the	
  scope	
  of	
  intervention:	
  if	
  one	
  bias	
  is	
  
targeted	
  and	
  removed	
  this	
  might	
  give	
  rise	
  to	
  other	
  biases	
  that	
  now	
  come	
  to	
  the	
  fore	
  in	
  
full	
  force	
  and	
  legislators	
  can	
  point	
  to	
  the	
  original	
  aim	
  of	
  the	
  intervention	
  and	
  argue	
  to	
  
extend	
  measures	
  to	
  cover	
  the	
  adjusted	
  situation.	
  Similar	
  chains	
  can	
  accrue	
  if	
  
interventions	
  crowd-­‐out	
  individual	
  self-­‐regulation.	
  Rizzo	
  and	
  Whitman	
  (2009b,	
  p.	
  729)	
  
rightly	
  criticize	
  that	
  libertarian	
  paternalism	
  is	
  presented	
  as	
  a	
  widely	
  applicable	
  all-­‐
encompassing	
  paternalism-­‐favouring	
  public	
  policy	
  framework	
  that	
  encourages	
  these	
  
intervention	
  in	
  all	
  walks	
  of	
  life	
  (see	
  the	
  many	
  and	
  diverse	
  examples	
  in	
  Thaler	
  and	
  
Sunstein,	
  2008).	
  At	
  the	
  same	
  time	
  Thaler	
  and	
  Sunstein	
  are	
  remarkably	
  vague	
  about	
  who	
  
is	
  supposed	
  to	
  implement	
  these	
  measures	
  (infamous	
  Carolyn	
  who	
  owns	
  the	
  cafeteria;	
  
companies	
  who	
  structure	
  their	
  employees’	
  pension	
  scheme	
  options,	
  the	
  state	
  who	
  
regulates	
  pollution	
  and	
  organ	
  donation?)	
  and	
  what	
  the	
  actual	
  costs	
  and	
  benefits	
  are	
  (in	
  
the	
  example	
  of	
  pension	
  schemes,	
  the	
  vague	
  references	
  to	
  the	
  “fact”	
  the	
  Americans	
  save	
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not	
  enough	
  seems	
  to	
  sparse	
  a	
  justification).	
  This	
  potential	
  for	
  widening	
  the	
  scope	
  of	
  
paternalist	
  intervention	
  is	
  exacerbated	
  by	
  the	
  fact	
  that	
  many	
  of	
  these	
  interventions	
  are	
  
conducted	
  in	
  a	
  decidedly	
  manipulative	
  fashion:	
  if	
  individuals	
  are	
  not	
  aware	
  that	
  they	
  are	
  
being	
  nudged,	
  it	
  becomes	
  increasingly	
  difficult	
  to	
  oppose	
  these	
  paternalistic	
  measures.	
  
One	
  positive	
  thing	
  to	
  say	
  in	
  favour	
  of	
  hard	
  paternalism	
  is	
  that	
  individuals	
  are	
  at	
  least	
  
aware	
  that	
  they	
  are	
  being	
  curtailed	
  in	
  their	
  liberty	
  or	
  autonomy	
  and	
  can	
  try	
  and	
  oppose	
  
this.	
  The	
  hidden	
  character	
  of	
  some	
  of	
  the	
  tools	
  of	
  the	
  libertarian	
  paternalist	
  make	
  this	
  
extremely	
  difficult	
  and	
  by	
  this	
  disable	
  another	
  safeguard	
  against	
  this	
  particular	
  slippery	
  
slope	
  (Rebonato,	
  2012,	
  p.	
  132).19	
  These	
  slippery	
  slope	
  dynamics	
  work	
  in	
  tandem	
  with	
  
social	
  norms	
  (as	
  argued	
  above)	
  and	
  lead	
  to	
  mutually	
  reinforcing.	
  

As	
  such,	
  the	
  slippery	
  slope	
  objection	
  is	
  closely	
  related	
  to	
  the	
  manipulative	
  preference	
  
learning	
  objection.	
  Here	
  again,	
  we	
  analyse	
  libertarian	
  paternalism	
  through	
  the	
  lens	
  of	
  an	
  
evolutionary	
  world-­‐view,	
  where	
  human	
  preferences	
  are	
  not	
  given	
  and	
  stable	
  but	
  shaped	
  
by	
  economic	
  processes	
  as	
  well	
  as	
  the	
  libertarian	
  paternalist’s	
  policies.	
  There	
  are	
  two	
  
sides	
  to	
  the	
  preference	
  learning	
  objection,	
  the	
  first	
  of	
  which	
  has	
  been	
  discussed	
  above	
  
as	
  the	
  argument	
  from	
  faulty	
  preference	
  learning.	
  The	
  other	
  side,	
  however,	
  deals	
  with	
  
the	
  fact	
  that	
  intervention	
  into	
  individuals’	
  preference	
  learning	
  can	
  have	
  serious	
  dynamic	
  
side-­‐effects	
  that	
  put	
  into	
  doubt	
  the	
  desirability	
  of	
  trying	
  to	
  engineer	
  preference	
  learning	
  
paths.	
  Libertarian	
  paternalistic	
  intervention,	
  from	
  this	
  dynamic	
  point	
  of	
  view,	
  runs	
  the	
  
risk	
  of	
  nudging	
  individuals	
  into	
  preference	
  learning	
  paths	
  that	
  were	
  originally	
  not	
  their	
  
own	
  preferences	
  and	
  that	
  get	
  reinforced	
  through	
  repeated	
  interaction.	
  Intervention	
  
might	
  not	
  only	
  create	
  a	
  preference	
  in	
  the	
  individual,	
  but	
  lead	
  to	
  sustain	
  and/or	
  increase	
  
it	
  over	
  time.	
  Combined	
  with	
  the	
  problematic	
  ethos	
  of	
  libertarian	
  paternalists	
  of	
  changing	
  
choice	
  environments	
  without	
  so	
  much	
  as	
  making	
  individuals	
  aware	
  of	
  this	
  fact,	
  this	
  leads	
  
to	
  associative	
  preference	
  learning	
  that	
  happens	
  unconsciously	
  to	
  the	
  individual.	
  The	
  
behavioural	
  sciences	
  have	
  extensively	
  researched	
  associative	
  learning	
  (Hergenhahn	
  and	
  
Olson,	
  1997,	
  see	
  also	
  Witt	
  2001,	
  Binder	
  and	
  Schubert,	
  2011,	
  pp.	
  12-­‐17),	
  where	
  
individuals	
  are	
  positively	
  reinforced	
  for	
  choices,	
  and	
  which	
  can	
  be	
  characterized	
  of	
  
involving	
  not	
  much	
  conscious	
  effort.	
  The	
  resulting	
  preferences	
  tend	
  to	
  be	
  highly	
  stable	
  
and	
  difficult	
  to	
  unlearn,	
  in	
  parts	
  because	
  of	
  the	
  low	
  conscious	
  involvement	
  but	
  also	
  
because	
  of	
  repeated	
  reinforcement	
  over	
  long	
  time	
  horizons.	
  Many	
  of	
  our	
  childhood	
  
preferences	
  are	
  acquired	
  via	
  associative	
  learning	
  and	
  tend	
  to	
  be	
  not	
  easily	
  reversible	
  
(Zajonc	
  and	
  Markus,	
  1982).	
  If	
  these	
  preference	
  learning	
  mechanisms	
  are	
  (inadvertently)	
  
exploited	
  by	
  libertarian	
  paternalists,	
  people	
  can	
  get	
  locked-­‐in	
  into	
  preference	
  learning	
  
paths	
  they	
  might	
  not	
  even	
  recognize.20	
  Given	
  the	
  reservations	
  discussed	
  above,	
  

	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  

19	
   If	
  policy-­‐makers	
  are	
  boundedly	
   rational,	
   the	
  problem	
  also	
  gets	
  worse:	
  hyperbolic	
  discounting	
  
then	
  leads	
  to	
  “policy	
  temptations“	
  of	
  shortsighted	
  policy-­‐makers	
  (Rizzo	
  and	
  Whitman,	
  2009b,	
  p.	
  
724).	
  Learning	
  of	
  policy-­‐makers	
  can	
  also	
  be	
  “pathological”	
  (Freytag	
  and	
  Renaud,	
  2007).	
  
20	
   In	
   the	
   least,	
   libertarian	
  paternalism	
  needs	
   to	
  be	
  developed	
   into	
   a	
  more	
  dynamically	
  minded	
  
theory	
  that	
  takes	
  into	
  account	
  these	
  features	
  of	
  human	
  learning.	
  For	
  example,	
  if	
  one	
  wanted	
  to	
  
propagate	
  such	
   intervention,	
  a	
  distinction	
  should	
  be	
  made	
  whether	
  decision-­‐making	
  errors	
  can	
  
be	
  overcome	
  through	
  experiential	
  learning	
  or	
  not.	
  If	
  individuals	
  can	
  learn	
  from	
  their	
  mistakes,	
  the	
  
libertarian	
   paternalist	
   should	
   aim	
   at	
   providing	
   information	
   in	
   helping	
   people	
   to	
   overcome	
   the	
  
mistake.	
  If	
  a	
  decision	
  bias	
  cannot	
  overcome	
  even	
  in	
  repeated	
  situations	
  and	
  through	
  learning	
  (or	
  
if	
  a	
  decision	
  is	
  indeed	
  a	
  one-­‐shot	
  problem	
  without	
  the	
  possibility	
  to	
  learn	
  from	
  the	
  experience),	
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libertarian	
  paternalism	
  can	
  create	
  preference	
  learning	
  trajectories	
  where	
  individuals	
  are	
  
nudged	
  into	
  preferences	
  one	
  can	
  doubt	
  are	
  in	
  their	
  actual	
  interests,	
  but	
  rather	
  reflect	
  
the	
  norms	
  society	
  adheres	
  to	
  at	
  a	
  given	
  moment	
  (or	
  they	
  reflect	
  goals	
  of	
  a	
  boundedly	
  
rational	
  policy	
  maker).	
  Moreover,	
  they	
  are	
  impeded	
  in	
  their	
  autonomy	
  given	
  that	
  they	
  
are	
  manipulated	
  into	
  these	
  preference	
  paths	
  and	
  not	
  aware	
  of	
  this	
  fact.	
  And	
  finally,	
  due	
  
to	
  the	
  nature	
  of	
  learning	
  processes,	
  even	
  if	
  individuals	
  were	
  to	
  become	
  aware	
  of	
  this	
  
manipulation,	
  the	
  stickiness	
  of	
  preference	
  learning	
  can	
  actually	
  negate	
  the	
  possibility	
  of	
  
opting-­‐out	
  and	
  trap	
  individuals	
  with	
  their	
  acquired	
  preferences	
  (whether	
  preferences	
  
can	
  be	
  unlearned	
  depends	
  inter	
  alia	
  on	
  the	
  reinforcement	
  schedule,	
  see	
  more	
  
extensively	
  Binder	
  2010,	
  Sec.	
  6.4.3;	
  even	
  if	
  preferences	
  can	
  ultimately	
  be	
  unlearned,	
  the	
  
costs	
  associated	
  with	
  this	
  are	
  much	
  higher	
  than	
  libertarian	
  paternalists	
  claim	
  they	
  would	
  
be	
  in	
  the	
  case	
  of	
  opt-­‐outs).	
  	
  

Even	
  if	
  individuals	
  are	
  not	
  locked-­‐in	
  permanently	
  into	
  preference	
  learning	
  trajectories,	
  
the	
  manipulative	
  character	
  of	
  nudges	
  might	
  hinder	
  learning	
  in	
  repeated	
  interactions.	
  
(Additionally,	
  setting	
  of	
  defaults	
  might	
  not	
  be	
  optimal	
  as	
  opposed	
  to	
  letting	
  people	
  learn	
  
from	
  others	
  through	
  social	
  learning,	
  as	
  Carlin	
  et	
  al.	
  2009	
  show.	
  This	
  depends	
  inter	
  alia	
  
on	
  the	
  cost	
  of	
  information	
  gathering	
  through	
  social	
  learning	
  which	
  is	
  probably	
  rather	
  
case-­‐specific.)	
  If	
  individuals	
  learn	
  to	
  rely	
  on	
  the	
  government	
  (or	
  other	
  choice	
  architects)	
  
making	
  decisions	
  for	
  them,	
  libertarian	
  paternalism	
  might	
  oppose	
  the	
  ideal	
  of	
  
autonomous	
  citizens	
  and	
  lead	
  to	
  a	
  society	
  of	
  heteronomous	
  individuals	
  waiting	
  for	
  
others	
  to	
  decide	
  for	
  them.	
  Individuals	
  would	
  then,	
  in	
  general,	
  learn	
  to	
  be	
  dependent	
  and	
  
inactive,	
  and	
  libertarian	
  paternalism	
  promotes	
  a	
  society	
  where	
  policy-­‐makers	
  trick	
  and	
  
manipulate	
  individuals.	
  The	
  manipulation	
  of	
  consumers	
  by	
  firms	
  is	
  then	
  replaced	
  by	
  a	
  
manipulation	
  through	
  the	
  benevolent	
  social	
  planner	
  instead	
  of	
  helping	
  individuals	
  to	
  
overcome	
  their	
  decision	
  biases	
  through	
  learning	
  and	
  critical	
  reflection	
  (compare	
  
Rebonato,	
  2012,	
  p.	
  195).21	
  

4. Conclusion 
To	
  what	
  extent	
  can	
  an	
  evolutionary	
  outlook	
  support	
  libertarian	
  paternalism?	
  I	
  have	
  put	
  
forward	
  three	
  arguments	
  in	
  favour	
  of	
  libertarian	
  paternalism	
  and	
  six	
  objections	
  that	
  I	
  
submit	
  will	
  considerably	
  dampen	
  the	
  enthusiasm	
  for	
  it.	
  While	
  evolutionary	
  economists	
  
should	
  take	
  seriously	
  the	
  contention	
  that	
  our	
  positive	
  knowledge	
  of	
  real-­‐world	
  decision-­‐
making	
  will	
  have	
  to	
  influence	
  our	
  normative	
  assessment	
  of	
  these	
  decisions	
  (see	
  Nelson	
  
and	
  Winter,	
  1982,	
  p.	
  356),	
  the	
  objections	
  against	
  libertarian	
  paternalism	
  brought	
  
forward	
  in	
  this	
  paper	
  will	
  serve	
  to	
  caution	
  evolutionary	
  economists	
  to	
  wholeheartedly	
  
embrace	
  libertarian	
  paternalism.	
  Contrary	
  to	
  the	
  claims	
  of	
  its	
  proponents,	
  libertarian	
  
paternalism	
  is	
  neither	
  inevitable,	
  nor	
  does	
  it	
  provide	
  an	
  adequate	
  measuring	
  rod	
  of	
  

	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  

then	
  the	
  setting	
  of	
  a	
  default	
  might	
  have	
  more	
  legitimacy.	
  These	
  kinds	
  of	
  considerations	
  are,	
  as	
  of	
  
yet,	
  largely	
  absent	
  in	
  the	
  libertarian	
  paternalist	
  debate.	
  
21	
   This	
   is	
   not	
   to	
   say	
   that	
  we	
   should	
   ignore	
   human	
   fallibility	
   in	
   decision-­‐making,	
   but	
   instead	
   of	
  
exploiting	
   it	
   in	
  government	
  decision-­‐making,	
  we	
  should	
  aim	
  at	
   increasing	
  our	
   faculty	
   for	
  critical	
  
thinking	
   and	
   deliberation.	
   The	
   libertarian	
   paternalist	
   should	
   not	
   exploit	
   decision-­‐making	
  
deficiencies	
  but	
  help	
  in	
  overcoming	
  them	
  (Rebonato,	
  2012,	
  pp.	
  218-­‐220).	
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normative	
  rationality.	
  It	
  is	
  prone	
  to	
  abuse	
  by	
  anchoring	
  its	
  standard	
  of	
  rationality	
  
pragmatically	
  to	
  norms	
  and	
  can	
  thus	
  promote	
  conservative	
  bias.	
  It	
  presents	
  the	
  policy-­‐
maker	
  with	
  a	
  compounded	
  Hayekian	
  knowledge	
  problem	
  and	
  from	
  a	
  dynamic	
  point	
  of	
  
view,	
  its	
  manipulative	
  shaping	
  of	
  preferences	
  might	
  lock-­‐in	
  individuals	
  into	
  
heteronomous	
  preference	
  learning	
  paths,	
  of	
  which	
  individuals	
  not	
  even	
  know	
  about.	
  

In	
  light	
  of	
  these	
  features,	
  in	
  the	
  end,	
  I	
  hope	
  to	
  have	
  convinced	
  the	
  reader	
  that	
  from	
  the	
  
point	
  of	
  evolutionary	
  economics,	
  libertarian	
  paternalism	
  is	
  a	
  rather	
  dangerous	
  policy	
  
tool.	
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