
no easy task.  Beyond its role as it relates to scheduled
chemicals and DOCs, the OPCW can implement the
criterion only through the challenge-inspection provisions
of the Convention.

Perhaps the most valuable function of our Advisory
Committee is to ensure that issues about the implementation
of the Convention as they develop are clearly presented to
national regulators.  Our terms of reference require we
advise on the Annual Report to Parliament.  As the format
of the UK report evolved, it can be seen as a unique summary
of activity and of the costs of compliance in the UK.  That
said, it must also be observed that the reports have been bland
in tone and appear not to have not been subject to much
parliamentary attention. 

Such reports should, one may think, focus more on
critical issues. Ideally, comparisons should be made of the
differing approaches among National Authorities to
implementing the CWC.  It would be helpful if some bench
marking between National Authorities were to be carried out
and reported.  In this way new standards might be achieved
through direct mechanisms not open to the OPCW.

It is probable that many perceived confidentiality
problems are more imaginary than real.  For example, in my
view there seems little reason for not naming the sites of
companies inspected, particularly when it is expected that
such inspections will proceed without adverse comment.
For the Convention to succeed and build the confidence that
is necessary, openness and transparency are essential.  As a
next step in helping to create the right culture and attitudes
of openness so necessary for the Convention to succeed, the
Advisory Committee would welcome a more critical
appraisal of key issues in future annual reports. By so doing,
Parliamentary questions and debates might be encouraged.
If all other countries adopted similar procedures,
international confidence in the CWC would be enhanced.

Dr T D Inch was a deputy chief scientific officer in the UK
Ministry of Defence until 1986, then vice-president for R
and D of BP in the USA until 1992.  From then until his
recent retirement he was Secretary General of the Royal
Society of Chemistry.

ARTICLE VI OF THE CHEMICAL WEAPONS CONVENTION: PAST, PRESENT AND FUTURE

Walter Krutzsch

In the following, I would like to share with readers some-
thing of the history of the industry-related components of
the Chemical Weapons Convention (CWC), as well as my
concerns about their implementation since its entry into
force, and my recommendations for the future.

The Past

The Convention is a multifaceted treaty. However, its two
salient hallmarks are the destruction of all existing chemical
weapons and associated facilities, and the prevention of the
future production of chemical weapons. During the late
1970s and the early 1980s negotiators at the Conference on
Disarmament in Geneva initially focused on the former.
This resulted in both Article IV, on chemical weapons, and
Article V on chemical weapons production facilities.
Negotiations on Article VI, entitled “Activities Not
Prohibited Under This Convention”, started only in the mid
1980s. The agreed aim of negotiations on Article VI was to
achieve reliable guarantees that there would be no
undiscovered (mis)use of commercial chemical industry
facilities to produce chemical weapons.

Responding to a broadly shared concern about the threats
posed by certain types of modern weaponry, the Preamble
to the Convention proclaims that “achievements in the field
of chemistry should be used exclusively for the benefit of
mankind.” Article VI was accordingly developed to realise
this aspiration. Its first paragraph stipulates the right of each
state party to develop, produce, otherwise acquire, retain,
transfer, or use toxic chemicals and their precursors for
purposes not prohibited under the Convention. In this
manner it translates the phrase “benefit of mankind” into the

technical terms of the Convention. In accordance with the
above quotation from the Preamble, Article VI introduces in
paragraph 2 the fundamental obligation of states parties in
this respect. They are to adopt the “necessary measures” to
ensure that the entire industry under their jurisdiction will
act for purposes that are not prohibited by the Convention,
such purposes being specified in paragraph 9 of Article II. 

Paragraph 2 of Article VI goes on to require that states
parties shall subject certain chemicals, facilities related to
such chemicals, and other facilities as specified in the
Convention’s Verification Annex to verification measures
as provided for in the Verification Annex. According to the
same paragraph, verification has a two-fold function: it shall
assist the states parties both to fulfil their undertakings and
to ascertain—through the gathering of facts—that the states
parties are fully in compliance with their treaty obligations.
Verification by the Organization for the Prohibition of
Chemical Weapons (OPCW) covers far from all activities
for which a state party has undertaken responsibility—only
a relatively small although important part of them, in fact.
The verification results must permit an assessment of
whether a state party is in general complying with its
undertaking as contained in this paragraph. Only then will
the exercise by states parties of the right proclaimed in
paragraph 1 of Article VI fulfil the requirements of that
Article.

Article VI also contains the legal basis for the rights and
obligations of the OPCW and the states parties under the
regimes included in Parts VI to IX of the Verification Annex.

I will confine myself to a few brief remarks in relation to
these verification regimes.  Parts VII, VIII and IX of the
Verification Annex deal with chemicals and facilities mainly
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to be found in the civil chemical industry and are therefore
often referred to as containing the industry verification
regimes.  In contrast, Part VI of the Verification Annex deals
with the verification of facilities producing Schedule 1
chemicals, i.e., with many of the chemical agents that have
been developed as weapons and some of their precursors.
Because of this apparent  relationship to chemical weapons,
Part VI had been developed earlier, together with the
provisions concerning chemical weapons and CW
production facilities contained in Articles IV and V. In
addition to verification requirements and procedures, Part
VI contains important prohibitions and restrictions on
production facilities, aggregate quantities, transfers, etc.  Its
verification regime states that facilities shall be subject to
“systematic verification through on-site inspections and
monitoring with on-site instruments.” This ensures that the
intensity of verification of allowed Schedule 1 facilities is at
the same fundamental level as it is for chemical weapons and
CW production facilities, which are to be destroyed.
However, the ultimate elaboration of the provisions of Part
VI fell short of such rigid requirements, and the Verification
Annex states that the number, intensity, duration, timing and
mode of inspections for a particular facility shall be based
on assessment of the risk posed to the object and purpose of
the Convention, according to guidelines to be approved by
the OPCW Conference of the States Parties.

For Parts VI through IX of the Verification Annex the
sometimes protracted discussion was: which chemical shall
be verified under which regime? Two factors were facing
each other: the risk that a chemical and/or a facility related
to it poses to the object and purpose of the Convention (i.e.
how acute is the danger of diversion for the purpose of
prohibited weapons or of the facility being converted into a
CW production facility?) and which verification measures
are practically feasible given, for instance, the quantities
involved? Until the last moments of the Geneva negotiations
it was an open question whether only the facilities producing
these chemicals should be covered, or also those processing
or consuming them. In most cases pragmatism prevailed
when chemicals were assigned to particular schedules. It is
important to emphasize that there is no necessary
relationship between the inclusion of a chemical in Schedule
1, 2 or 3 and the ”risk” which may be attributed to it. In
exchange for a pragmatic decision on the assignment of a
given chemical to a given regime, the regimes themselves
were drafted to ensure flexibility where the frequency and
intensity of inspection activities was concerned. Thus, a
higher degree of risk posed by a given chemical and a given
facility could be responded to by more effective verification,
than in cases involving a lower degree of risk.

Another important conceptual issue that needed to be
resolved was whether the verification of industrial facilities
should be driven by their potential to be abused for CW
purposes, or by their actual activities. In other words, for the
submission of declarations, would it matter if a facility had
the technical capacity and equipment to make a certain
chemical, even if it did not do so? This question was
particularly pertinent in relation to multipurpose plants. The
decision was ultimately taken to build the verification
regime on what was actually happening, and not on what
could (or could not) happen at a plant. It is the actual

production (or processing or consumption) of a scheduled
chemical that triggers declaration and inspection activities,
not the capacity of a plant to produce a certain chemical. Data
about the capacity of a given plant was retained as
declaration data to be submitted in relation to Schedule 2
chemicals, but does not trigger a reaction of its own accord.
(In Schedule 1 such data is implicit in the restrictions on
reaction vessels for single small scale facilities—the
assumption being that other allowed Schedule 1 facilities
will be even smaller, and would therefore not need to be
restricted in that manner, while the production capacity of
Schedule 2 facilities has to be declared). 

At the same time, the issue of the potential of chemical
production facilities to manufacture scheduled chemicals or
chemicals not for permitted purposes was resolved through
the inclusion of Part IX in the Verification Annex.  This
combines two different approaches: the opening up of
almost the entire organic chemical industry for inspection
by including  plant sites with annual production of more than
200 tonnes of unscheduled discrete organic chemicals (the
“DOC” route); and the inclusion of plant sites with annual
production of more than 30 tonnes of discrete organic
chemicals containing phosphorus, sulfur or fluorine — a
category of chemicals  related to those posing a particular
threat to the object and purpose of the Convention and whose
facilities might include equipment that could also enable
them to manufacture Schedule 1 chemicals.

The discussion of issues in the context of Article VI also
had repercussions for the verification mechanism required.
Negotiators in the Conference on Disarmament perceived
that verification would require a high level of professional
skills on the part of those charged with its conduct. Together
with these professional skills, the verification mechanisms
were designed to ensure objectivity and independence. This
implied that the specific form of verification should be
determined by an institutional structure yet to be established.
At this point there was growing agreement that an
independent international organization should be
established, with verification as its central mandate.

Representatives of the chemical industry were invited to
provide practical advice to the negotiating body. The
interaction between the professional, but highly political
international disarmament negotiators, and the business-
oriented industry consultants was an interesting association
of what at first appeared to be opposing interests. Once they
had familiarised themselves with the subjects at hand, the
industry representatives used their practical experience to
help resolve problems. Both they and the negotiators were
pleasantly surprised at this. The more that industry became
involved in the negotiations, the less was it concerned about
the additional regulatory burden which it was going to face,
and the greater was its interest in a positive outcome. By the
same token, negotiators became more sensitive to the need
to protect confidential business information and to minimise
the impact of the conduct of verification on the peaceful
production of chemicals. If my recollection is correct, the
flexible elements introduced into the verification regimes
under Article VI to take into account the risk posed by the
chemical and the structure of the facility were a key outcome
of industry’s participation in the negotiations. 
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The Government-Industry Conference convened in 1989
in Canberra, Australia, was an impressive demonstration of
the support of representatives of the chemical industry for
the Convention.  Industry supporters of the Convention,
including national and regional trade organisations, worked
actively to win over those who still had reservations. They
drew parallels between the military dangers from chemistry
and the environmental dangers stemming from the chemical
industry, which they viewed as issues of the global
industry’s “responsible care” code of conduct. The chemical
industry showed its political weight some months later,
when the US chemical industry contributed decisively to
halting further activities within its own country’s binary
chemical weapons programme. In this way one fundamental
precondition for the successful completion of the CW
negotiations was fulfilled. Once the support of the global
industry had been gained for the object and purpose of a
chemical weapons treaty, the way was clear for the
conclusion of negotiations in the European autumn of 1992.

The Present

Unfortunately, the momentum established between 1989
and 1992 did not carry over into the Preparatory
Commission, which was established after the Convention
was signed in Paris, in January 1993. In the intervening four
years before the treaty entered into force in April 1997, the
Preparatory Commission’s work on providing guidance too
often, in my view, resulted in attempts to rewrite the
Convention. As a consequence, since the entry into force of
the CWC, operational guidance has limited some of its key
provisions. I am concerned that—to a certain extent—the
provisions of Article XV on amendments to the Convention
may have been infringed. In the following I shall highlight
some examples of what, I feel, may negatively affect the
operational efficacy with which Article VI is implemented.

Now that more than three years have elapsed since the
entry into force of the Convention, its provisions should be
tested against the results which it has achieved. The question
is: how reliable are verification results with regard to the
undertaking of states parties under paragraph 2 of Article
VI? The answer, in my view, is not encouraging. In
particular, the nature of the procedures and methods with
which the facts have been gathered in OPCW inspections
must be questioned, not because of any deficiency on the
part of the inspectors, but because of infringements of the
rights accorded to them by the Convention. 

The Convention states with absolute clarity, in Part II of
the Verification Annex, that inspectors and the papers and
correspondence, including records, of the inspection team
shall be accorded inviolability pursuant to Articles 29 and
30 of the Vienna Convention on Diplomatic Relations of
18 April 1961. Yet, by means of references to the
Confidentiality Annex, the inspectors have, at the request of
the states parties, been required to provide copies of the
pages in their inspection notebooks. This procedure clearly
undermines the independent nature of inspections, and is
certainly not reconcilable with inviolability.

The access to plants and plant sites, facility records, etc.
is currently being discussed by states parties, not with an eye
to ensuring as transparent an inspection process as is

consistent with the confidentiality provisions of the
Convention, but with a view to limiting the ability of OPCW
inspectors to obtain information which they need to
accomplish the aims of the inspection mandates. Such
devices as subtle interpretations of the auxiliary verbs ‘shall’
versus ‘may’, and abstruse discussions about the meaning of
the word ‘agreement’, together with purportedly legal
interpretations of the relative risks of Schedule 1 versus
Schedule 2, 3 and DOC/PSF plant sites, have been used to
restrict inspection access. To the infringement of certain key
provisions of the Convention, such as those just mentioned
on inspector notebook inviolability and limitations on access
to facilities and records, one may add restrictions on
sampling and analysis, including, but not limited to, the
demand to undertake on-site analysis using blinded
software, the prohibition by individual states parties of the
removal of samples from their territory for independent
analysis at OPCW designated laboratories, state party
interference in inspection team health and safety decisions,
and attempts by some states parties to require final
inspection reports completed at OPCW headquarters by
inspection teams to simply mirror the statements prepared
by inspection teams at the inspection site as preliminary
findings, without any serious consideration being given to
precedents, interpretations of the Convention, etc.

These infringements have had negative effects on the
implementation of Article VI. They represent, in my
opinion, a step back from the Convention that came into
force in 1997, and certainly do not reflect what parliaments
ratified and what the chemical industry believed it was
supporting during the Conference on Disarmament
negotiations.

This is because many provisions have not been applied
in accordance with the Convention. A whole series of
modifications has been introduced in a manner which is
inconsistent with Article XV.  Behind the provisions of the
CWC, a series of procedures alien to it has been developed
which has watered down the entire verification concept.

All this creates ample incentives for patterns of behaviour
never foreseen by the negotiators, and without justification
in the provisions of the treaty. Trustful cooperation, the alpha
and omega of the Convention, is being replaced by
hide-and-seek games.

Discussions are being held on some of these issues under
the purview of the Executive Council. On the plus side, it
may be hoped that decisions will be taken that will come
down on the side of effective and consistent verification for
all states parties. What can be done to ensure that the
Convention’s integrity is re-established in relation to the
implementation of Article VI? Allow me to suggest the
following for the future.

The Future

This is not the appropriate context for a discussion of the
reasons and responsibilities for the deterioration of the
Convention’s verification regime. But, as was mentioned
above, this situation cannot be attributed to the intervention
of the chemical industry. So, how can the tide be turned?
How will it be possible to overcome the present trends, and
to avoid a possible collapse of the Convention?
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First and foremost, the truth about the real situation must
be stated openly by, and discussed between, states parties.
This alone will mobilise support and readiness to change the
current course of events. As with each and every system,
information is indispensable for feedback. Without real
information the OPCW cannot respond appropriately. Under
the guise of confidentiality, information about compliance
has been withheld from governments, parliaments and the
public. States parties and their delegations in The Hague and
elsewhere should stop using confidentiality as a cover for
imposing strictures on the implementation of the treaty at
chemical industry sites. This was done contrary to the
provision of the OPCW Policy on Confidentiality in Part III,
paragraph 12, which prohibits confidentiality from being
used to conceal non-compliance. This policy paper was
adopted by the Conference of the States Parties itself.  Ad
hoc attempts to impose restrictions during inspections create
an uneven playing field for states parties.

States parties should insist on guaranteeing as much
independence as reasonably possible for inspection teams.
What is needed is a methodology for evaluating inspection
results to such a level of objectivity that the danger of
subjectively influencing inspection reports and their
conclusions is eliminated. Only facts which support or
disprove the inspection hypothesis can be subject to
evaluation, and only when they were collated through a
genuinely independent inspection activity.  States parties
should focus on preparing Conference decisions which
ensure such independence.

Many faults would be remedied if the CWC’s provisions
were not further inhibited and distorted by inconsistent
regulations in both the Secretariat and the individual states
parties. It often would suffice simply to withdraw such
regulations and to restore the Convention’s provisions. 

If this is achieved, the real work of the states parties in
guiding the evolution of the Convention could begin, taking
into account the experience gained during inspections and
changing situations. This is crucial in the case of Article VI,
where industry is continuously changing its products and its
modes of operation.  Consider, for example, the issue of the
biological/biochemical synthesis of scheduled and/or toxic
chemicals. During the CD negotiations, as recently as 20
years ago, the production by these means of most chemicals
of relevance to the Convention seemed a remote possibility.
Now, with the expanding applications of genetic engineering

and the availability of organisms which can operate in
extreme environments imitating those found in chemical
manufacturing plants, the situation is changing rapidly. This
should be a focus of the Conference and the Council.

This is one example of how the political organs of the
Convention can display their potential for unifying political
positions through open discussion and fully reported
decision-making. Procedures should identify the authors of
a proposal and its supporters, as well as those disagreeing
and their arguments. If the process becomes open and
transparent, it will not elicit irresponsible behaviour, but will
instead encourage national governments to initiate moves to
make things better. 

Representatives of the chemical industry should be given
a role in this process of implementing and adapting the
Convention to changing conditions. This role should be at
least as effective as during the negotiating phase. Industry
actively and positively supported a robust Convention
during the CD negotiations. I have every reason to believe
that it will continue to support reasoned, practical, apolitical
changes in the future.

The Scientific Advisory Board should be further
encouraged to offer its assessments and proposals on the
basis of complete and accurate information. And, last but not
least, the role of non-governmental organisations should be
significantly enhanced. Among other things, they should be
granted greatly improved access to the deliberations and
decisions of the political organs of the OPCW, as well as to
working documents and information material relating to
their concerns. They should also be granted the right to make
submissions of their own. 

As I noted above, the jury is still out on the efficacy of
verification under Article VI. However, if states parties are
willing to recognise that it is in their and their industries’
interests for the current verification regimes to be
administered in as robust and as even-handed a manner as
possible, and if they are also prepared to address ways and
means of making the Convention relevant to changing
technologies and methods of organization, I believe that we
can hope for a positive outcome.

Dr Krutzsch’s last two books, co-authored with Dr Ralf
Trapp, are Verification Practice under the Chemical
Weapons Convention (1999) and A Commentary on the the
Chemical Weapons Convention (1994) 
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Developments in the Organization for the Prohibition of Chemical Weapons

The period under review, from early September until the first
week of December 2000, saw the Organization for the
Prohibition of Chemical Weapons (OPCW) wrap up its
activities for 2000.  International cooperation, assistance,
and protection received an especially high level of attention
from both the Secretariat and the Executive Council during
this period.

Yemen deposited its instrument of ratification on 2
October 2000 and the Convention entered into force for the
country on 1 November.  Additionally, a second Middle
Eastern state, the United Arab Emirates, ratified the
Convention on 28 November.  It will become a state party
on 28 December.  Together, these ratifications were the first
to come out of the Middle East in the three years since Jordan
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