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THE BIOLOGICAL AND TOXIN WEAPONS CONVENTION REVIEW PROCESS:
WHAT MORE CAN IT CONTRIBUTE?

John Freeman †

Although the Review Conference process of the Biological
and Toxin Weapons Convention (BTWC) may not appear to
be the most exciting topic to address in the context of chem-
ical and biological weapon (CBW) proliferation issues at this
time, my aim is to demonstrate that it remains very important
and that it can continue to contribute to our ongoing efforts
to counter the potential use of biological weapons and to
strengthen implementation of this Convention.

The BTWC is a vital instrument in international efforts to
counter possible use of biological weapons. It reflects the
international community’s normative standard and constitutes
the key international legal constraint in this area. If anything,
it is more vital today than ever.

The BTWC is a success story – more or less depending
on your perspective, perhaps, but a success story nonetheless.
The BTWC is one of the key jumps in the evolution of arms
control and disarmament in the 20th century. The question
or issue for us in the early years of the 21st century and
beyond, is how to sustain the norm which is reflected in the
Convention. This has two aspects or dimensions. First,
together and individually, we need to act in ways conducive
to the BTWC retaining its normative authority.  Secondly –
and this is perhaps the more subtle and ambitious objective –
is to ensure that the instrument continues to be able to respond
to the evolving character of the biological threat.

Both of these imperatives are common to all normative
arms control instruments – similar concerns or reflections in
discussion have been seen, for example, for the NPT. If the
drafters of the normative instrument have done their work
well, they will have established principles and goals in such a
way as to capture the essence of the specific arms control
prohibition.  If the essence has indeed been captured, then
the parameters of obligation will have been set such as to
leave room for essentially incidental change in the character
of the threat.

The word incidental has been chosen with care. By this
word I mean to say that the core of the Convention is not
altered in its essentials by the evolving character of the threat.
Practice probably will need adjustment to reflect the evolving
threat, but the underlying principles and objectives of the
Convention will not change. The richness of the Convention’s
principles and objectives is not diminished by changing or
evolving threats; only practice must change to meet such.

But there is the rub. If reflection by the States Party on
the character of the evolving threats does not lead to evolving

responses to those threats, then the first objective would be
undermined, ie the normative authority of the BTWC. All of
which brings us to the Review Conference process. The
Review Conference process, an active, reflective and assert-
ive Review Conference process is the necessary means to
sustain the required equilibrium or balance between the norm-
ative/international legal authority of the BTWC and the world
of changing threats. A Review is what that word suggests –
a looking back process inducing a forward looking reflection
also, rather, to use a different analogy, akin to the occasional
personal financial reviews our financial advisers encourage
us to subject ourselves to: look back, assess your present
state and make adjustment for a more realistic, hopefully
better future.

The BTWC has had an interesting history: both in its orig-
ins, its negotiation and its subsequent evolution. Indeed whilst
its history is indeed interesting and informative, to reflect
upon it must be serviceable if it is not to be just a self-indulgent
examination of the past. The Review Conference process
helps in this regard to keep us focussed on, first, the here
and now and, secondly, on the needs or perceived needs of
tomorrow.

The Review Conference process is vital if the Convention
is to remain vital: literally alive to the changing demands or
threats. The nature and character of BW threats are pecu-
liarly present in our everyday world of scientific change: there
are limited numbers of ways to make a nuclear weapon,
regrettably there are all too many and all too changing ways
of posing biological threats. The Review Conference process
must keep our eyes on the underlying purposes of the
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Convention through reflection on the evolving character of
the threat the BTWC is designed to remove or mitigate. So
let us consider, to some degree at least:

what the BTWC Review Conference process has done
or achieved;
what the Review Conference process can and should do;
what the Review Conference process might do in 2006

What the BTWC Review Conference process has
achieved
It is possible to look back on a 30-year history of imple-
mentation and five Review Conferences with some pride,
noting the gradual increase in the number of States Party to
the BTWC rejecting a weapon considered repugnant to human-
kind; the evolution of implementation of the Convention nation-
ally and internationally; and its contribution to the moral, norma-
tive, and legal obstacles and prohibitions against biological
weapons. This successful past can be noted at the same time
as recognizing that there is a continuous need to ensure the
BTWC remains relevant in the future in the face of chang-
ing pressures on it.

A less positive reading might suggest the BTWC Review
Conference process has made a more modest contribution to
efforts to prevent the development, production and possible
use of biological weapons. Taking this view, it is possible to
point to a history of suspected non-compliance with the BTWC
throughout the Cold War and after, of proliferation of the cap-
ability to develop biological weapons, and the rise of concerns
about the interest of States and Non-State actors in biological
weapons.

The Convention, and its implementation, may not be high
profile, it may not be headline grabbing except when something
goes awry, and in some cases the Convention and the Review
Conference process may not be innovative per se. However,
the Review Conference process and the Convention itself
are fundamental to the normative, moral and legal foundation
of our individual, our national, and our collective, international,
efforts to prevent the use of biological weapons by any one
under any circumstances.

What the BTWC Review Process Can and Should
Do
With the end of the protocol negotiations and the inevitable
concern, frustration, and differences of opinion that
accompanied the end of those negotiations, the Review
Conference process has become more, not less, important.
In the run up to the Sixth Review Conference in 2006 a few
general reflections may help form a view on what could/should
be done next year at the Review Conference:

It would be irresponsible to put strengthening the
implementation of the BTWC in the ‘too hard’ box as some
argue has sometimes happened in the past.
It would be irresponsible also to fail to take account of
newer biological weapon threats, and not to do so would
turn threats into existential problems.
It would be wrong also to ignore the lessons learned from
other areas of arms control over the last 15 years, whether
from the trilateral process, UNSCOM, UNMOVIC or
other developments related to biological, chemical, and
nuclear weapons.

In short we cannot afford not to focus on the BTWC; and the
Review Conference process is part of our overall efforts.

The BTWC cannot afford to be left without a Review
Process for the following reasons:

Not every State is a Party to the BTWC;
States in key areas of conflict and concern are still
outside the Convention;
Scientific and technological developments are increasing
the potential capabilities of various actors to develop and
produce biological weapons;
The dual-use nature of much of the technology, knowledge,
and equipment relevant to biological weapons requires our
oversight.
There is a need for review and further implementation of
measures agreed by consensus at previous Review
Conferences.

Put another way, international security agreements cannot
be left simply to attend to themselves.

The purpose of the Review Conference process is to
review the operation of the Convention and ensure the purpose
of the preamble and the provisions of the Convention are
being realized. As Article XII of the Convention goes on to
state, such a review shall take into account any new scientific
and technological developments relevant to the BTWC. We
are all familiar with that language. Indeed, perhaps we are
too familiar.  We no longer think about its purpose and its
salience to our overall objectives of biological disarmament
and non-proliferation.

Consider, for example, if there was no Review Process
what mechanisms would we use and have to handle issues
related to compliance? How would we consider and review
various developments, scientifically, technologically, inter-
nationally? How would we manage the necessity of
interpreting the language of the Convention when ambiguities
arise or questions are asked, such as the implicit prohibition
of use of BW inherent to the Convention? How would we
continue actually reinforcing existing requirements to
implement the BTWC in addition to developing new and more
effective implementing mechanisms?

There are, of course, a range of mechanisms, agreements,
procedures and other means that support the objectives of
the BTWC. Some of these pre-dated the BTWC, such the
Geneva Protocol.Others were developed after the entry into
force of the Convention and others still contribute to the object-
ives of the BTWC directly and indirectly. To give a few
examples:

The development and spread of biosafety practices;
The UNSG investigation mechanism developed during the
1980s;
The Australia Group and the addition of pathogens and
related equipment in the early 1990s;
Regional Agreements such as the Mendoza Agreement
of 5 September 1991 between Argentina, Chile, and Brazil
and later acceded to by others in the region;
The agreement on, and entry into force of, the CWC and
its overlap in the area of toxins with the BTWC;
The development of the Co-operative Threat Reduction
programme in the Former Soviet Union, and more recent
efforts related to Libya and Iraq;
The publication of WHO guidance on Public Health
Response to Biological and Chemical Weapons;
The efforts of non-governmental bodies, such as the
ICRC’s initiative on Biotechnology, Weapons, and
Humanity;
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The development of the Proliferation Security Initiative;
and
UNSCR 1540.
Some of these reinforce our moral interpretation, some

enhance our ability to implement our legal obligations, and
others rehabilitate individuals, institutions, or even States by
shifting them back towards compliance with their legal
undertakings.  All these discrete mechanisms serve important
functions: they add to national and international capabilities to
prevent the proliferation and use of biological weapons.  None,
however, can replace the BTWC or provide a forum for all
its States Party for upholding the legal obligations, moral
judgments, and norms embodied in the Convention. The
Review Conference process may not be the most exciting,
the most innovative, or at all times the most effective
mechanism, but without it an important process we require
would be missing from our toolkit to counter BW proliferation.

What Should the BTWC Review Process Do in 2006
and Beyond?
In terms of thinking about the BTWC Review Conference
process it is important to be clear that the argument here is
not that the BTWC is the be all and end all of handling
biological weapons disarmament, proliferation and BW threats.
It is not necessary to reject or challenge the many other
mechanisms which have evolved since 1975.  Equally, it is
not necessary to say that there is no need for new mechanisms
and agreements outside the BTWC handling particular issues
in the future: some, such as UNSCR 1540 are important addi-
tions to our collective efforts. But they do not replace the
BTWC and they are unable to replace it. The BTWC is the
bedrock on which newer mechanisms have been built. If we
didn’t have the BTWC and its complete prohibition on develop-
ment, production, stockpiling, acquisition, retention, and transfer
of biological and toxin weapons, what would we be using?

The first contribution the Review Conference process
makes is self-evident: a chance to review the operation of
the Convention and to consider scientific and technological
developments. Traditionally this has been used to ensure that
collective understandings about the scope of the Convention
remain up to date. To provide one possible example: in 2006
States Party may wish to recall their affirmation that the
BTWC covers all agents and toxins however derived, and
this includes ones created synthetically. Such collective
understandings, reached by consensus, keep the BTWC
relevant. By doing so they ensure its provisions can be used
to challenge and roll back development and proliferation, and,
that States Party themselves ensure their national mechanisms
are up to date. The Review Process is therefore important to
maintain a collective baseline of common understandings and
expectations.

The second contribution is to extend the collective,
international understandings and interpretations of what the
BTWC means and requires. For example, national imple-
mentation mechanisms under Article IV are not an ‘add-on’
but a basic requirement of implementation, though not all States
Party seem to have realized this. A further example would be
the formula ‘any recipient whatsoever’ under Article III which
applies to individuals and terrorists as well as States,
international organizations, and States Party.  The outcome
of the Review Conference process sets the tone for further
developments, the level of expectations among States Party,

and signals intentions.  For example, fifteen years ago export
controls and export licensing were a relatively new and
controversial addition to the BTWC in the context of the
Review Conference, but the Third Review Conference set
an important baseline: now export controls and licensing are
accepted and expected.  It helps set the agenda and legitimise
action at national and multilateral levels.

Third, the Review Conference process can identify areas
of weakness in implementation or scope, or even expectations,
and set the agenda for addressing such weaknesses. The
agreement on the Confidence-Building Measures (CBMs)
did this in 1986 and they were extended in 1991; the agreed
understanding on ‘use’ and its coverage under the BTWC
were addressed in 1996; and, the intersessional programme
between 2003 and 2005, which resulted directly from the Fifth
Review Conference, identified specific areas for attention
and consideration.  Achieving a consensus on these matters
and getting agreement among the States Party to develop
them was not easy; there were disputes between States Party
and persuasion and argument were necessary then and likely
will be in the future.  That is the nature of diplomacy, and in
the context of biological weapons and the BTWC, where else
can this process take place?

Fourth, flowing from this is that the Review Conference
process and the forum offered by the BTWC allows States
Party, experts, and others to engage with each other, build
relationships, seek clarity and advice, argue their perspective,
and influence the direction the international community takes
with regard to biological weapons prohibitions.

Fifth, consideration should be given to the implications of
not attending fully to the BTWC and its Review Conference
process: what would this signal?  More importantly what would
it in practice actually result in? We know from history and
experience that international treaties are not self-implementing.
Some States Party may immediately pass and enact the
required national implementation legislation and regulations
required to embody the international agreement into national
law. Others take time. Left alone, without attention, the
salience of a Treaty begins to wither and its importance may
only be realized once its provisions have been breached: a
Review Conference process can counter atrophy in many
ways. Finally, not to pay full attention would imply little concern
for the vast majority of States Party who are in compliance
with the BTWC, but signals to the non-compliant, the potential
non-compliant, and those outside the Convention that States
Party do not care about the BTWC. The implication here is
that anyone can breach the Convention with impunity.  These
are not signals we would wish to send: losing the focus on an
international arms control treaty such as the BTWC can be
all too easy: it may avoid a dispute, difficulties, or per-haps an
invidious choice at a certain moment in time, but staying in
the process, moving it forward where possible, and upholding
and strengthening the BTWC are essential elements of treaty
stewardship.

This latter element is perhaps what has occurred over the
last three years in the current intersessional programme of
work. That programme of work was agreed as a fall back
option in 2002 and most had low expectations of it. To the
surprise of many it has actually proved very useful in terms
of implementation: wide-ranging discussions among States
Party, the different views on a particular issue, the advantages
and disadvantages of various courses of action, the most
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Forthcoming Events

appropriate locus for any action, and the sharing of information
and details on actual practice. The focus on discrete topics,
such as national implementation legislation in 2003, has
required each State Party to examine in detail their existing
practices, the rationale for such activity in a given area, and
the implementation and effectiveness of such measures.  For
the UK, such meetings have been beneficial in themselves
by requiring those involved in the implementation of the
BTWC to consider how and why the UK does certain things
in particular ways. To date, the outcomes from the inter-
sessional work programme have been able to identify good
practice, where specific issues require further and more
specialized consideration, and where co-operation with other
partners might be required in the future.  The results include
a significant degree of information sharing, awareness raising,
and identification of good practice among the States Party.  It
may be a surprise to many that such information sharing and
identification of good practice has not been the norm in the
past for the BTWC States Party. Such developments, and
results, may be intangible, but the benefits of such activity
should not be underestimated.  This is true not only for States
Party such as the UK – which has gained from the programme
of work – but especially for those States Party seeking advice
and assistance on how to implement the Convention effectively
and efficiently. I know that a number of States Party have
benefited directly from such assistance.  The practical response
to a difficult situation in 2002 has produced positive results
and the intersessional programme to date indicates that a
further pragmatic work programme is worthy of
consideration.

Looking to the future we can see some potential areas for
further consideration.  One is the number of States Party to
the BTWC. At 155 States Party the BTWC has represent-
atives from every continent, but compared to the 175 States
Party to the CWC and the 189 States Party to the NPT, the
BTWC is lagging.  Another area may be to look again at the
CBMs. Various proposals for extending the CBMs were made
in 2001 by States Party and others have continued this theme.
The rate of response is certainly in need of further attention.

Extending the scope of the CBMs is one possibility; another
is enhancing the submission and distribution process, assisting
States Party unable to fulfil their CBM undertaking, or
encouraging States Party to share the information submitted
as a demonstration of compliance which permits others to
seek clarification in certain areas.

Any future programme of work has yet to be decided
upon by the States Party, so there is no point in setting out
some kind of future agenda here. The above examples, and
the preceding observations are intended to indicate that the
BTWC Review Conference process can contribute a lot more
to our varied responses to BW proliferation threats and risks.
Emphasis needs to be placed on two elements: first, the
BTWC and its Review Conference process is one of many
responses and should not be seen as the only response and
tool available to us. Second, we ignore at our peril the role,
importance, and potential the Review Conference process
offers for effective, on-going Treaty stewardship. Because
the Review Conference process is not high profile there is a
danger in thinking it is not important. And, because recent
Review Conferences have been difficult and fractious, there
is a danger in thinking stewardship and oversight can be put
aside to avoid a difficult diplomatic scrap.

Each Review Conference of the BTWC has involved a
major difference of opinion on a particular issue; but each
has also produced results with important consequences. The
Review Conference process has moved the Convention’s
provisions and its implementation mechanisms forward,
enhancing those mechanisms when and where possible, and
working towards practical and appropriate strengthening of
the Convention.

† Dr. John Freeman is Permanent Representative of the
United Kingdom to the Conference on Disarmament,
Geneva, and  Ambassador for Multilateral Arms Control
and Disarmament. In 2005 he served as Chair of the BWC
Meetings of States Party and of Experts. This article is
written in a personal capacity and is based on a present-
ation made at a Wilton Park conference in October 2005.

Wiston House, UK

Wilton Park conference WPS 06/19
International Collaboration on
Planning for Pandemics
2-5 March 2006

Details: www.wiltonpark.org.uk

OPCW Headquarters, The Hague

Next formal sessions of the OPCW
Executive Council:
EC-44, 14-17 March 2006
EC-45, 16-19 May 2006
EC-46, 4-7 July 2006
EC-47, 7-10 November 2006
11th session of the Conference of
the States Parties:
5-6 December 2006

Details: www.opcw.org

BWC meetings, Geneva

Preparatory Committee for the
Sixth Review Conference:
26-28 April 2006
Sixth Review Conference:
within the period from 20 November
to  8 December 2006

Details: www.opbw.org


