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The 29 members of the Australia Group have a common
policy on dual-use biological export controls: they require a
validated license for exports of listed items to certain coun-
tries, and they act in concert whenever a member refuses to
license the export of a specific item to a specific destination.
It is also the policy of the Australia Group countries to
strengthen the Biological Weapons Convention (BWC)
with a cogent compliance regime.  These two policies, in
their present form, may well be incompatible.

In terms of preventing dual-use items from being uti-
lized for purposes prohibited by the BWC, incorporation of
export controls into the legally-binding compliance regime
now being drafted would be considerably more effective,
while also attracting support for the regime and avoiding
potential conflict between the treaty regime and an external,
exclusionary one.

Export controls within the compliance regime, coupled
with renunciation of externally-imposed controls on states
parties in good standing, would provide a strong incentive
for adoption of and compliance with an effective protocol to
the BWC.  Developing countries that do not feel threatened
by biological weapons are reluctant to accept the costs of a
compliance regime without positive incentives.  Lifting ex-
ternally-imposed export controls would be the most wel-
come incentive that could be provided: it would establish
full partnership in efforts to control biological weapons.  By
signaling a willingness for mutual accommodation it would
encourage coöperation in both drafting and implementing
an effective regime.  Unlike other possible incentives, ex-
port controls are security measures that fit integrally as part
of an international regime aimed at mutual security.  More-
over, this is an incentive that would cost no one any money.

Multilateral negotiation of export controls as part of the
compliance regime would give developing countries the
role they seek in setting the rules of the game.  It would
eliminate the injustice of double jeopardy, as it is perceived
by many countries.  The 1994 declaration that established
the Ad Hoc Group to draft a legally-binding protocol was
adopted by consensus in the small hours of the morning
only after inserting the statement that “the provisions of the
Convention should not be used to impose restrictions and/or
limitations on the transfer, for purposes consistent with the
objectives and the provisions of the Convention, of scien-
tific knowledge, technology and materials”.  A way needs
to be found to remove restrictions on transfers and, at the
same time, to demonstrate that their purposes are peaceful,
for many parties want to see external export controls lifted
when a BWC compliance regime is in place.  If they are not
lifted, the future ratification and enforceability of the re-
gime, if one is adopted, will be in doubt.

A compliance regime that obligates a critical degree of
openness regarding dual-use activities and capabilities will

increase confidence in treaty compliance and contribute to
the deterrence of prohibited activities.  As an alternative,
export controls, as they now stand, cannot match this poten-
tial.  Not only can they be circumvented by transshipments,
resales or piecemealing;1 but they can be finessed entirely,
in the pursuit of a BW capability, by resort to relatively sim-
ple procedures, equipment and widely available agents for
which imports are unnecessary.

Export Controls for the Compliance Regime

Transfers as a trigger for declarations Transfers and
acquisitions of certain listed biological agents and equip-
ment could be included among the triggers for declarations
under a compliance regime.  Domestic and international
transfers should be included.  The declarations submitted
should contain information on all requests for transfers,
whether filled or not, and the approximate quantity of each
item transferred, its source, destination, and intended use.
Amendable lists of agents and equipment of greatest con-
cern (similar, for example, to the Australia Group lists)
would need to be drawn up.  Transfer declarations could be
required biannually, if desired.  Because of proprietary
business concerns, some of the declared information might
have to be treated as confidential.

In order to control reshipment, subsequent declarations
filed by the recipients of transfers should report the fate of
each acquisition.  With appropriate design of declaration
forms and computer programming, requirements could be
monitored automatically, and transfers and acquisitions
could be correlated by computer analysis of the declara-
tions.

The Australia Group has already demonstrated the feasi-
bility of reporting on the export of an extensive list of items.
The World Federation of Culture Collections, which in-
cludes some 500 collections in about 60 countries, could
perhaps be of assistance to the regime in the reporting of
agent transfers, which are more difficult to track than large
equipment.  Domestic reporting of the transfer, acquisition
and destruction of listed pathogens is about to be tested in
the United States, where regulations required by new legis-
lation are in preparation [see News Chronology, 10 June].
The draft regulations require registration of facilities, certi-
fication of their containment capabilities, and reporting of
transfers, with clinical laboratories exempted but required
to dispose of isolates of any listed pathogens immediately
following diagnosis; onsite inspections, random or for
cause, may be conducted, and the penalties for violations in-
clude fines and imprisonment.  If successful, the US pro-
gramme could serve as a model for domestic
implementation of transfer declarations under a BWC com-
pliance regime.
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Inspections/visits as end-use verification Declared fa-
cilities, including those involved in transfers, could be se-
lected by weighted lottery for short-notice inspections/visits
to validate their declarations, with particular attention to re-
cent onsite changes (including acquisitions of listed agents
and equipment).  A relatively small number of these visits
each year would suffice, given short notice and uncertainty
as to where the lottery would fall.  The Federation of Amer-
ican Scientists, in its 1990 Proposals for the Third Review
Conference of the BWC, proposed a mechanism that would
help concentrate random inspections/visits on the sites of
greatest concern: each state party would  have the right to
nominate, anonymously, one declared facility per year for
an inspection/visit, with no implication of non-compliance.
In addition, the inspectorate could be allotted a quota of
nominations.  Facility nominations would not be revealed.
The nominated facilities would be automatically weighted
more heavily in the lottery than other declared facilities.
Thus, a state party concerned about a particular transfer
would have an opportunity to increase the likelihood that
the recipient facility would be visited.

Confidential bilateral consultations A state party con-
cerned about acquisitions at a particular site should also be
entitled to request the office administering the compliance
regime to broker confidential consultations with the state
party in question, aimed at requesting an inspection/visit to
the site.

Additional measures The measures suggested above
would tend to deter the misuse of transfers.  They would be
more effective than current externally imposed export con-
trols, which are not universal and cannot prevent acquisi-
tions or investigate their ultimate use.  Adoption of these
measures would therefore justify an agreement to lift exter-
nal export controls imposed by individual states or groups
of states on states parties in good standing under the proto-
col (except in the case of a total embargo).

A delay of two years after entry into full force would
allow time to establish “good standing”, which could be de-
fined in an objective way based on regular submission of
declarations, acceptance of and coöperation with inspec-
tions/visits  of any kind (as judged by the inspectors), and
the absence of any unresolved questions of a serious nature
under official investigation. To strengthen the incentive
value of incorporating export controls in the compliance re-
gime, transfers of listed agents and equipment to non-par-
ties to the BWC should be specifically prohibited.  States
parties would be free to require licensing of dual-use trans-
fers, whether of listed or unlisted items, provided that trans-
fers were permitted on a non-discriminatory basis to other
states parties participating in the compliance regime.  The
fate of unlisted transfers could often be followed by analyz-
ing declarations.

A paper presented by Cuba in the Ad Hoc Group envis-
ages coöperative measures such as those proposed here.2

Such measures may well meet with broad support.

Purposes and Consequences of Present
Biological Export Controls In the United States, dual-
use biological agents, equipment and technical data are on

the “foreign policy” control list.  “The purpose of the con-
trols”, as stated in the US Export Administration 1995 Re-
port on Foreign Policy Export Controls,  “is to support
United States multilaterally coordinated efforts to control
the proliferation and use of biological weapons.”
Coördination of export controls by the members of the Aus-
tralia Group “will help limit the destabilizing spread of bio-
logical weapons.”

Foreign availability of the controlled items is not a de-
termining factor in imposing US “foreign policy” controls;
they are basically symbolic.  It is widely recognized that
Australia Group controls cannot significantly affect the
spread of biological weapons.  High technology is not re-
quired, and the necessary expertise is widely disseminated.
The former Office of Technology Assessment of the US
Congress, in a study on proliferation of weapons of mass
destruction,3 pointed out that low-tech weapons, including
biological weapons, pose the top threat and that export con-
trols are unlikely to be a strong bar to their acquisition; an
exchange of export controls for verification, even if not
very effective, would be worthwhile.  The Biological
Weapons Task Force of the American Society for Microbi-
ology, the UK Royal Society Study Group on Control of Bi-
ological Weapons, and respected experts such as Colonel
David Huxsoll, former commander of the US Army Medi-
cal Research Institute for Infectious Diseases, agree on esti-
mates of several months to one or two years as the longest
delay that can be bought at present by biological export
controls.

The US Secretary of Commerce acknowledges the
availability of controlled biological items from other
sources, but maintains that the controls nonetheless “imple-
ment U.S. opposition to the development, proliferation and
use of these weapons” and convey US commitment to the
Geneva Protocol and the BWC; they are also meant to
strengthen the government position in bilateral and multi-
lateral nonproliferation negotiations.4

Once instituted, national export controls are difficult to
rescind without sending a signal of weakened resolve con-
cerning their original purpose.  Then, too, biological export
controls can be useful domestically in conveying an illusion
of action where there is little or none.  More concretely, ex-
port controls help to avoid the potential embarrassment of
finding equipment from Australia Group countries in the
hands of a proliferator, and controls do take industry off the
hook by putting the onus on government to ensure that this
does not happen.

There are some unique liabilities associated with biolog-
ical dual-use export controls, as distinguished from those
imposed to combat the spread of other weapons of mass de-
struction.  In the biological arena, dual-use items are not
merely permissible for civilian purposes; they are of great
importance for humanitarian reasons.  For example, Iran,
which produces all its own vaccines, has been asked by
WHO to increase its production to provide much-needed
vaccines for the region; but Australia Group controls have
prevented Iran from purchasing the needed equipment.  The
production of vaccines, diagnostic reagents and pharmaceu-
ticals utilizes much of the same equipment and some of the
same microbial agents as weapons production.  For these
purposes, however, it is the high end of the technology
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spectrum that is desirable in order to provide safe contain-
ment and pure, sterile products.  For biological weapons
production, purity and sterility are unnecessary and contain-
ment has often been ignored.  Thus, high technology con-
trols selectively target public health and encourage poor
containment, risking the escape of pathogens.

Most importantly, biological export controls unneces-
sarily alienate the developing world.  Imposable by the
North on the South but not vice-versa, the controls are seen
as discriminatory and demeaning by many nations.  This
view, independent of the practical consequences of export
controls, has become a matter of principle.  The underlying
policy failure has been pinpointed by Brad Roberts:5 as the
number of technologically capable states grows, the pri-
mary world order task is not so much to deter them from
weapons proliferation as to integrate them deeply in the ex-
isting patterns and processes of coöperation.  For this pur-
pose, trade is a major tool; export controls, instead,
underline  the exclusion of developing countries from the
club.

The current Chemical Weapons Convention situation
serves as a warning.  At the OPCW Preparatory Commis-
sion, a number of regional groups and developing nations
have made statements critical of chemical export controls;
according to the Asian Group, “continuation of any other
arrangement that is discriminatory, not universally agreed
to or applicable, and that seeks to implement measures other
than agreed to in this Convention, ... misplacing our trust in
any other parallel regime, would greatly undermine the con-
fidence that needs to be placed in this Convention.”  A Ger-
man chemical industrialist expresses a similar view:6 export
controls, imposed on the basis of mere suspicion, would
proclaim a lack of confidence in the CWC, thereby under-
mining it, and had better be reserved for situations where
irregularities have been demonstrated.  The question of how
and when external export control regimes should be revised
is an obstacle to completing preparations for entry of the
CWC into force.  Feeling is so strong that, ever since the
treaty was signed, the UN General Assembly has not been
able to pass the traditional consensus resolution in support
of the Convention.

CWC experience, thus far, can only strengthen demands
for the elimination of externally imposed biological export
controls.  Controls within a multilateral treaty regime, how-
ever, would involve all states parties as participants and
would counter the misconception that the real purpose of bi-
ological export controls is not to combat proliferation - at
which they have not been very effective - but to inhibit eco-
nomic development and maintain Northern dominance in
multilateral affairs, an alienating message that would be
likely to fuel proliferation.

Conclusion In discussing certain export controls that
have become ineffective, a senior US official recently com-
mented:  “If you try to control the uncontrollable, it’s not
tough and pious; it’s feckless and wasteful of government
resources [which should be targeted] where we could make
a difference”.7  In the biological realm, replacing margin-
ally-effective external export controls with a more effective
multilateral compliance regime that permits end- use verifi-
cation would be the way to make a difference.

The exchange of a measure of national sovereignty for a
more effective international arrangement that can’t be
achieved alone is, after all, the essence of a treaty.  Re-
nouncing national biological export controls, only a minor
symbol of sovereignty in any event, under an appropriate
regime would buy good-will and a mechanism for real ver-
ification of the fate of significant dual-use transfers.  The
plausibility of their intended use could be tested.   Even for
microbial agents, which could be reproduced and distrib-
uted to others, the recipient would first have to have a
bonafide purpose; and secondary transfers, if not declared,
would be clear violations and would risk discovery.  The
ability to correlate information on transfers in both direc-
tions, from different sources, would make transfer measures
the most definitive in the compliance regime.  At a mini-
mum, transfer measures would provide a firmer basis than
is now available for political action.

The biotechnology industry is growing fast, and with it
the demand for importation/exportation of equipment will
also grow, together with opposition on both sides to export
controls as a restriction on international commerce.  Recog-
nizing that it is no longer possible or even desirable to pre-
vent technology transfer, “it remains necessary to regulate
the way that technology is ultimately used”, writes Wolf-
gang Reinicke.8  The key, he says, “is full disclosure, both
by manufacturers and distributors, of the source, quantity,
foreign destination, use, and purpose of each item to be ex-
ported.”

Full disclosure can only be achieved multilaterally.
States parties to the BWC now have the opportunity to in-
corporate measures to this end in the compliance regime
being drafted as part of the projected legally binding instru-
ment.  Openness in dual-use activities, an essential objec-
tive of a BWC compliance regime, would be well-served by
including declaration of transfers and acquisitions of espe-
cially sensitive equipment, materials and microbial agents,
with the possibility of random onsite end-use verification.
These provisions, open to all and stronger than any external
export controls that can be imposed by industrial countries
or groups, would remove a significant impediment to inter-
national coöperation in eliminating the threat of biological
weapons.

In this endeavour, in the words of Richard Latter,9 “the
importance of growing North-South differences cannot be
underestimated.  . . .  The need is to develop a more posi-
tive, cooperative relationship between North and South on
arms control issues”.  Vice-Admiral John T. Shanahan,
USN (Ret.) concurs: “What we [in the United States] need
most of all is a new attitude of openness to the views and
complexities of other countries”.10  The negotiations to
strengthen the BWC, still a low profile issue although of as-
cendant importance, make an appropriate venue for devel-
oping new approaches.

Citations
1. See, e.g., Finding Common Ground: U.S. Export Controls in a

Changed Global Environment, Washington, DC: National
Academy Press, 1991.

2. Cuba, Some elements associated to the promotion of science
and technology with peaceful aims within the framework of the
Convention on Biological and Toxin Weapons, BWC/AD HOC
GROUP/WP.4, 28 November 1995.

CWCB 33 Page 6 September 1996



3. US Congress, Office of Technology Assessment, Prolifera-
tion of Weapons of Mass Destruction: Assessing the Risks,
OTA-ISC-559, and Export Controls and Nonproliferation
Policy, OTA-ISS-596, Washington, DC: USGPO, August
1993 and May 1994.

4. US Department of Commerce, Office of the Inspector Gen-
eral, Assessing the Effectiveness of Export Controls for Dual-
Use Biological Agents, September 1995.

5. Brad Roberts, “1995 and the End of the Post-Cold War Era”,
The Washington Quarterly, Winter 1995.

6. Ernst Wyszomirski, “The CWC and Barriers to Chemical
Trade”,  Chemical Weapons Convention Bulletin no 28, June
1995, pp 1-3.

7. “Clinton to ease computer sales”, New York Times, 3 October
1995.

8. Wolfgang H Reinicke, “No stopping it now: high-tech trade in
the new global environment”, The Brookings Review, Spring
1994.

9. Richard Latter, Preventing the Proliferation of Biological
Weapons, Wilton Park Paper 109, London: HMSO, 1995.

10.The Defense Monitor, March 1996.

Progress in The Hague Quarterly Review no 15

Building the Organization for the Prohibition of Chemical Weapons

As only two more ratifications are now needed for the
Chemical Weapons Convention to start its countdown to
entry into force, it is entirely possible that, by the time this
review goes to press, the 180-day period between deposit of
the 65th instrument of ratification and entry of the Conven-
tion into force will already have begun.  With the action of
the US Senate on 12 September postponing consideration of
the Convention, and with the lack of any announced sched-
ule for its consideration in the Russian Duma, it seems cer-
tain that trigger-point will be reached without ratification by
either of the two declared possessor states.  Disappointing
as this assuredly is, a definite plan nevertheless exists for or-
derly progress toward entry into force according to the pro-
visions set down in the Convention itself.  Entry into force
is likely to occur in March or April 1997.

Actions by the Preparatory Commission

Ambassador Sallehuddin Bin Abdullah of Malaysia chaired
the fourteenth session of the Preparatory Commission
which was attended by 88 member states.  The imminence
of trigger point dominated discussions and the prevailing
sense of urgency heightened as Latvia and Uzbekistan de-
posited their instruments of ratification bringing the number
of ratifications to 60 in the course of the week.

Non-ratification by Russia and the United States
Many delegations expressed concern at the prospect of trig-
ger point in the absence of either the Russian Federation or
the United States or both.  The United States assured the
Commission of its intention to be among the original states
parties to the Convention.  The Russian Federation recon-
firmed its intention to be among the first 65 states to ratify
the Convention but, paradoxically in the same statement
warned that the “bringing into force of the Convention with-
out Russia, and here we would like to be absolutely frank,
could hamper ratification in our country.”  Anxiety that the

Convention might enter into force without the Russian Fed-
eration and/or United States was a common denominator.
Serious differences arose, however, as to how the Commis-
sion ought to respond.

The general plenary debate opened with a proposal by
the Islamic Republic of Iran that a high level conference of
the signatories be convened given the “desperately dim”
prospect of ratification by either the United States or the
Russian Federation before trigger point.  The purpose of the
proposed conference would be three-fold: to coördinate ef-
forts to encourage ratification by these two states, to con-
sider a regulated entry-into-force in order to accommodate
their delayed accession to the Convention and to examine
issues related to preparations and implementation under
various scenarios.  While the proposal received some sup-
port, it was adamantly opposed by many others, leading to
prolonged discussion.  The report of the Commission on its
fourteenth session could not be adopted until Saturday, 27
July — a day later than scheduled — and this only as a re-
sult of consultations which lasted until the early hours of
Saturday.

The text of the compromise finally reached entrusts “the
Chairman of the Commission, in close consultation with
Member States, with the task of convening, as necessitated
by circumstances in connection with the occurrence of the
trigger point, a meeting of the Commission to provide ap-
propriate guidance.”  It is difficult to anticipate how the
compromise will materialize, not only as to the precise au-
thority of the chairman to convene a meeting or what “ap-
propriate guidance” might entail, but also what
circumstances would necessitate a meeting.  A statement
made on behalf of the European Union (with which “Cen-
tral and Eastern European countries associated with the Eu-
ropean Union associate themselves”) after the debate
announced the intention to prepare for entry into force with
the two declared possessor states as states parties and went
on “[w]e are not swayed from this conviction by anything
we have heard in the general debate and detailed delibera-
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